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Mr. Sidney L. Strickland, Jr.

=

Enclosed for recordation pursuant to the pro-
visions of 49 U.S.C. Section 11303 are two copies of each
of the Equipment Lease Agreement (BN 1990-C), dated as of
September 14, 1990 ("Lease"), Lease Supplement (BN 1990-C)
No. 1, dated September 27, 1990 ("Lease Supplement"), the
Trust Indenture. and Security Agreement (BN 1990-C), dated
as of September 14, 1990 ("Indenture"), and Indenture
Supplement (BN 1990-C) No. 1, dated September 27, 1990
("Indenture Supplenment"), the Lease and Indenture being -
primary documents and the Lease Supplement and Indenture
Supplement being secondary documents.

The names and addresses of the parties to the
enclosed documents are:

Lease and ILease Supplement
Lessor: Wilmington Trust Company, as
Owner Trustee
Rodney Square North
Wilmington, Delaware 19890

. "wr
Secretary , v, m,‘?@w\ 2770 w
Interstate Commerce Commission —Ee /»&M %7??Q;DE
Washington, D.C. 20423 — S

]
Dear Mr. Strickland: ;5



Sidney L. Strickland, Jr. -2- September 27, 1990

Lessee: Burlington Northern Railroad
Company
777 Main Street
Fort Worth, Texas 76102

Indenture

owner Trustee: Wilmington Trust Company
Rodney Square North
Wilmington, Delaware 19890

Indenture Trustee: The Connecticut National
Bank
777 Main Street
Hartford, Connecticut 06115

Indenture Supplement

Owner Trustee: Wilmington Trust Company
Rodney Sguare North
Wilmington, Delaware 19890

A description of the railroad equipment covered
by the enclosed document is set forth in Schedule 1 to the
Lease Supplement.

Also enclosed is a check in the amount of $60
payable to the order of the Interstate Commerce Commission
covering the required recordation fees.

Kindly return stamped copies of the enclosed
documents to the undersigned.

A short summary of the enclosed documents to
appear in the Commission’s Index is:

The Equipment Lease Agreement (BN 1990-C),
dated as of September 14, 1990, and Lease
Supplement (BN 1990-C) No. 1, dated
September 27, 1990, each between Wilmington
Trust Company, as Owner Trustee, Lessor,
and Burlington Northern Railroad Company,
Lessee; the Trust Indenture and Security
Agreement (BN 1990-C), dated as of



Sidney L. Strickland, Jr. -3- September 27, 1990

September 14, 1990, between Wilmington
Trust Company, as Owner Trustee, and The
Connecticut National Bank, as Indenture
Trustee; and Indenture Supplement (BN 1990-
C) No. 1, dated September 27, 1990,

executed by the Owner Trustee, covering
remanufactured locomotives.

Very truly yours,

\)41 [ h\\_,/‘\,«;.-f,(‘,.'C/” ﬁ—é‘.([
J

Steven C. Schnitzer
Enclosures

10324857



: Pnterstate Commerce € ommission

8/27/90
Washington, ;BD.LC. 20423

OFFICE OF THE SECRETARY

Debavoise & Plimpton
875 Third Avenue
New York,N.Y. 10022

Dear g4y.

The enclosed dcoument(s) was recorded pursuant to the

provisions of Section 11303 of the Insterstate Commerce Act, 49

U.S.C. 11303, on 9/27/9p at 12:05pm , and ASSigned

recordation number(s).

17027 17027-A17027-B & 17027-C

, - Sincerely yours,

ZM//
Sidney/L. Strickland, Jr.l///¢

Secretary



...;..._‘.7..‘1.2.2../,(5 -5

SEP 271990 -2 95 PM

INTERSTATE frsscrenar GUTPIEIER

TRUST INDENTURE AND SECURITY AGREEMENT
(BN 1990-C)

Dated as of September 14, 1990

between

WILMINGTON TRUST COMPANY,
as Owner Trustee,

and

THE CONNECTICUT NATIONAL BANK,

as Indenture Trustee

Remanufactured Locomotives

Filed with the Interstate Commerce Commission pursuant to

49 U.S.C. § 11303 on September _ , 1990 at __: .M.
Recordation Number and deposited in the Office of
the Registrar General of Canada pursuant to Section 90 of
the Railway Act of Canada on September , 1990, at  :

.M.
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TRUST INDENTURE AND SECURITY AGREEMENT
(BN 1990-C)

This TRUST INDENTURE AND SECURITY AGREEMENT (BN
1990~C) dated as of September 14, 1990 (this "Indenture"),
between WILMINGTON TRUST COMPANY, a Delaware banking
corporation, not in its individual capacity, except as
otherwise expressly set forth in Section 6.03 hereof, but
solely as trustee under the Trust Agreement referred to
below and any successor appointed in accordance with the
terms hereof and of the Trust Agreement (herein in such
trustee capacity called the "Owner Trustee"), and THE
CONNECTICUT NATIONAL BANK, a national banking association,
as Indenture Trustee hereunder and any successor appointed
in accordance with the terms hereof (herein called the
""Indenture Trustee”);

WHEREAS, the Owner Participant and the Owner
Trustee in its individual capacity have entered into the
Trust Agreement whereby, among other things, (i) the
Owner Trustee establishes a certain trust for the use and
benefit of the Owner Participant, subject, however, to the
Indenture Estate created pursuant hereto for the use and
benefit of, and with the priority of payment to, the
holders of the Equipment Notes, and (ii) the Owner Trustee
is authorized and directed to execute and deliver this
Indenture;

WHEREAS, the Owner Trustee and the Indenture
Trustee desire by this Indenture, among other things,
(i) to provide for the issuance by the Owner Trustee of
the Equipment Notes, and (ii) to provide for the assign-
ment, mortgage and pledge by the Owner Trustee to the
Indenture Trustee, as part of the Indenture Estate here-
under, among other things, of, and the grant of a security
interest in, certain of the Owner Trustee’s right, title
and interest in and to the Equipment and the Operative
Agreements and certain payments and other amounts received
hereunder or thereunder, in accordance with the terms
hereof, in trust, as security for, among other things, the
Owner Trustee’s obligations for the equal and ratable
benefit of the holders of the Equipment Notes; and

WHEREAS, all things necessary to make this
Indenture the legal, valid and binding obligation of the



Owner Trustee and the Indenture Trustee, for the uses and
purposes herein set forth, in accordance with its terms,
have been done and performed and have happened.

GRANTING CLAUSE

NOW, THEREFORE, THIS TRUST INDENTURE AND
SECURITY AGREEMENT WITNESSETH, that, to secure the prompt
payment of the principal of and interest and premium, if
any, on and all other amounts due with respect to, the
Equipment Notes from time to time outstanding hereunder
and the performance and observance by the Owner Trustee of
all the agreements, covenants and provisions herein and in
the Equipment Notes all for the benefit of the holders of
the Equipment Notes, and for the uses and purposes and
subject to the terms and provisions hereof, and in con-
sideration of the premises and of the covenants herein
contained, and of the acceptance of the Equipment Notes by
the Loan Participants, the Owner Trustee does hereby sell,
assign, transfer, convey, mortgage, pledge, and confirm
unto the Indenture Trustee, its successors and assigns,
for the security and benefit of the holders of the Equip-
ment Notes from time to time, a security interest in and
mortgage lien on all right, title and interest of the
Owner Trustee in and to the following described property,
rights, interests and privileges insofar as it does not
constitute Excepted Property (which collectively, includ-
ing all property hereafter specifically subjected to the
lien of this Indenture by any instrument supplemental
hereto, but excluding Excepted Property, being herein
called the "Indenture Estate") (and subject always to the
Owner Trustee’s and Owner Participant’s rights under Sec-
tions 4.04 and 9.05), to wit:

(1) the Lease, including, without limitation,
all amounts of Basic Rent, Supplemental Rent, insurance
proceeds and other payments of any kind for or with re-
spect to the Equipment, subject to Lessee’s rights under
the Lease, including, without limitation, Lessee’s right
of quiet enjoyment;

(2) the Equipment and all replacements of any
Units thereof and substitutions therefor in which the
Oowner Trustee shall from time to time acquire an interest
under the Lease, all as more particularly described in the
Indenture Supplement and Lease Supplement executed and



delivered with respect to the Equipment or any such re-
placements thereof or substitutions therefor, as provided
in this Indenture and the Lease;

(3) all the estate, right, title and interest
of the Owner Trustee in and to the Assignment of
Warranties;

(4) all requisition proceeds with respect to
the Equipment or any Unit thereof (to the extent of the
Owner Trustee’s interest therein pursuant to the terms of
the Lease);

(5) all monies and securities now or hereafter
paid or deposited or required to be paid or deposited with
the Indenture Trustee pursuant to any term of this Inden-
ture, the Lease or the Participation Agreement or required
to be held by the Indenture Trustee hereunder or there-
under; and

(6) all proceeds of the foregoing.

(Concurrently with the delivery hereof, the
Owner Trustee is delivering to the Indenture Trustee
executed counterparts of the Trust Agreement and the
original executed counterpart of the Lease and Lease
Supplement, to each of the Lease and Lease Supplement is
attached a chattel paper receipt.)

Notwithstanding the foregoing provisions:

(a) there shall be excluded from the foregoing
sale, assignment, transfer, conveyance, mortgage, pledge
or security interest granted by this Indenture all Ex-
cepted Property;

(b) (i) whether or not a Lease Event of

Default shall occur and be continuing, the Owner Trustee
and the Owner Participant shall at all times retain the
right, to the exclusion of the Indenture Trustee (A) to
Excepted Property and to commence an action at law to
obtain such Excepted Property and (B) to adjust Basic

Rent and the percentages relating to Stipulated Loss Value
and Termination Value as provided in Section 3.4 of the
Lease and Section 2.6 of the Participation Agreement;

(ii) whether or not a Lease Event of Default
shall occur and be continuing, the Owner Trustee and the



Indenture Trustee shall each retain the right to receive
from Lessee all notices, certificates, reports, filings,
Opinions of Counsel, copies of all documents and all
information which the Lessee is permitted or required to
give or furnish to the "Lessor'" pursuant to the Lease or
to the Owner Trustee pursuant to any other Operative
Agreement, to give any notice of default under Sec-

tion 1l4(b), 14(c), 14(f) or 14(j) of the Lease and to
declare the Lease in default in respect thereof and to
retain the right to cause the Lessee to take any action
and execute and deliver such documents and assurances as
the "Lessor" may from time to time reasonably request
pursuant to Section 16.3 of the Lease;

(iii) so long as no Indenture Event of Default
shall have occurred and be continuing (but subject to the
provisions of Section 9.05), the Owner Trustee shall
retain the right, to the exclusion of the Indenture Trust-
ee, to exercise all rights of the "Lessor" (but not the
rights of the "Indenture Trustee") under the Lease (other
than the right to receive any funds to be delivered to the
“Lessor" under the Lease (except funds which constitute or
are delivered with respect to Excepted Property)):

(c) the leasehold interest granted to the
Lessee under the Lease shall not be subject to the secur-
ity interest granted by this Indenture, and nothing in
this Indenture shall affect the rights of the Lessee under
the Lease so long as no Lease Event of Default has oc-
curred and is continuing; and

(d) as between the Owner Trustee and the Inden-
ture Trustee, so long as no Indenture Event of Default
shall have occurred and be continuing, nothing contained
in this Granting Clause shall prevent the Owner Trustee,
as the "Lessor" under the Lease, from seeking specific
performance of the covenants of the Lessee under the Lease
relating to the protection, insurance, maintenance, pos-
session and use of the Equipment and from maintaining
separate insurance with respect to the Equipment to the
extent permitted by Section 12 of the Lease.

TO HAVE AND TO HOLD all and singular the afore-
said property unto the Indenture Trustee, its successors
and assigns, in trust for the benefit and security of the
holders of the Equipment Notes from time to time, without
any priority of any one Equipment Note over any other, and



for the uses and purposes, and subject to the terms and
provisions, set forth in this Indenture.

It is expressly agreed that anything herein
contained to the contrary notwithstanding, the Owner
Trustee shall remain liable under each of the Operative
Agreements to which it is a party to perform all of the
obligations, if any, assumed by it thereunder, all in
accordance with and pursuant to the terms and provisions
thereof, and the Indenture Trustee and the holders shall
have no obligation or liability under any of the Operative
Agreements to which the Owner Trustee is a party by reason
of or arising out of this assignment, nor shall the
Indenture Trustee (except as to the Indenture Trustee, if
the Indenture Trustee shall have become the "Lessor" under
the Lease) or the holders be required or obligated in any
manner to perform or fulfill any obligations of the Owner
Trustee under or pursuant to any of the Operative Agree-
ments to which the Owner Trustee is a party or, except as
herein expressly provided, to make any payment, or to make
any inquiry as to the nature or sufficiency of any payment
received by it, or present or file any claim, or take any
action to collect or enforce the payment of any amounts
which may have been assigned to it or to which it may be
entitled at any time or times.

The Owner Trustee does hereby constitute the
Indenture Trustee the true and lawful attorney of the
Owner Trustee, irrevocably, with full power (in the name
of the Owner Trustee or otherwise) to ask, require, de-
mand, receive, compound and give acquittance for any and
all moneys and claims for moneys due and to become due to
the Owner Trustee (other than Excepted Property), under or
arising out of the Lease (subject to the provisions of
Section 9.05(b) (1)), the Assignment of Warranties, to
endorse any checks or other instruments or orders in
connection therewith and to file any claims or take any
action or institute any proceedings which the Indenture
Trustee may deem to be necessary or advisable in the
premises. The Owner Trustee has directed the Lessee to
make all payments of Rent (other than Excepted Property)
payable to the Owner Trustee by the Lessee and all other
amounts which are required to be paid to or deposited with
the Owner Trustee pursuant to the Lease directly to the
Indenture Trustee at such address as the Indenture Trustee
shall specify, for application as provided in this Inden-
ture. The Owner Trustee agrees that promptly on receipt
thereof, it will transfer to the Indenture Trustee any and



all moneys from time to time received by it constituting
part of the Indenture Estate, for distribution by the
Indenture Trustee pursuant to this Indenture, except that
the Owner Trustee shall accept for distribution pursuant
to the Trust Agreement any amounts distributed to it by
the Indenture Trustee as expressly provided in this Inden-
ture and any Excepted Property.

The Owner Trustee agrees that at any time and
from time to time, upon the written request of the
Indenture Trustee, the Owner Trustee will promptly and
duly execute and deliver or cause to be executed and
delivered any and all such further instruments and docu-
ments as the Indenture Trustee may deem desirable in ob-
taining the full benefits of this assignment and of the
rights and powers herein granted.

The Owner Trustee does hereby warrant and repre-
sent that it has not assigned or pledged, and hereby
covenants that it will not assign or pledge, so long as
the assignment hereunder shall remain in effect, any of
its right, title or interest hereby assigned, to anyone
other than the Indenture Trustee, and that it will not,
except as provided in or permitted by this Indenture,
accept any payment from the Lessee, enter into an agree-
ment amending or supplementing any of the Operative Agree-
ments, execute any waiver or modification of, or consent
under the terms of any of the Operative Agreements, settle
or compromise any claim (other than claims in respect of
Excepted Property) against the Lessee arising under any of
the Operative Agreements, or submit or consent to the
submission of any dispute, difference or other matter
arising under or in respect of any of the Operative Agree-
ments, to arbitration thereunder.

IT IS HEREBY COVENANTED AND AGREED by and be-
tween the parties hereto as follows:

ARTICLE I
DEFINITIONS

Section 1.01. Certain Definitions. Unless the
context otherwise requires, all capitalized terms used
herein and not otherwise defined shall have the meanings
set forth in Appendix A hereto for all purposes of this
Indenture. All references to articles, sections, clauses,



schedules and appendices in this Indenture are to arti-
cles, sections, clauses, schedules and appendices in and
to this Indenture unless otherwise indicated.

ARTICLE II

THE EQUIPMENT NOTES

Section 2.01. Form of Equipment Notes. The
Equipment Notes shall be substantially in the form set
forth below:

* * %

%~ SERIES _ EQUIPMENT NOTE
(Secured by, among others, Lease
Obligations of Burlington Northern

Railroad Company)

Issued in Connection with
certain Railroad Rolling Stock

No. New York, New York

$ ,

WILMINGTON TRUST COMPANY, not in its individual
capacity, but solely as owner trustee (herein in such
capacity called the "Owner Trustee") under that certain
Trust Agreement (BN 1990-C), dated as of September 14,
1990, as from time to time supplemented and amended (here-
in called the "Trust Agreement"), between the Owner Trust-
ee in its individual capacity and the institution referred
to therein as the "Owner Participant", hereby promises to
pay to , Or registered
assigns, the principal sum of $ , in lawful cur-
rency of the United States of America, in installments
payable on the dates set forth in Exhibit A hereto,
commencing March 26, 1992 and thereafter to and including
[insert final principal payment date], each such install-
ment to be in an amount equal to the corresponding per-
centage (if any) of the remaining principal amount hereof

* Insert appropriate interest rate for such Series of
Equipment Notes.

k% Insert appropriate series designation for such
Equipment Note.
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set forth in Exhibit A hereto, together with interest
thereon on the amount of such principal amount remaining
unpaid from time to time from and including the date
hereof until such principal amount shall be due and pay-
able, payable on March 26, 1991 and on each March 26 and
September 26 thereafter to the maturity date hereof at the
rate of % per annum {computed on the basis of a
360-day year of twelve 30-day months). 1Interest on any
overdue principal shall be paid from the due date thereof
at the rate of interest applicable to this Equipment Note,
payable on demand. No interest shall be payable under
this Equipment Note on any overdue interest or premium, if
any, hereon.

All payments of principal and interest and
premium, if any, to be made hereunder and under the Trust
Indenture and Security Agreement (BN 1990-C), dated as of
September 14, 1990 as from time to time amended and sup-
plemented (herein called the "Indenture", the defined
terms therein not otherwise defined herein being used
herein with the same meanings), between the Owner Trustee
and The Connecticut National Bank, as Indenture Trustee
thereunder for the holder of this Equipment Note and the
holders of other Equipment Notes outstanding thereunder
(herein in such capacity called the "Indenture Trustee")
shall be made only from the income and proceeds from the
Indenture Estate and only to the extent that the Indenture
Trustee shall have sufficient income or proceeds from the
Indenture Estate to make such payments in accordance with
the terms of Article III of the Indenture. Each holder
hereof, by its acceptance of this Equipment Note, agrees
that it will look solely to the income and proceeds from
the Indenture Estate to the extent available for distribu-
tion to the holder hereof as provided in the Indenture and
that none of the Owner Trustee, the Owner Participant,
the Indenture Trustee or their permitted successors and
assigns is or shall be personally liable to the holder
hereof for any amount payable under this Equipment Note or
the Indenture or, except as expressly provided in the
Participation Agreement or the Indenture, for any liabil-
ity under the Participation Agreement or (in the case of
the Owner Trustee or the Indenture Trustee) the Indenture.

Payments with respect to the principal amount
hereof, premium, if any, and interest thereon shall be
payable in U.S. dollars in immediately available funds at
the principal bond and trustee administration office of
the Indenture Trustee, or as otherwise provided in the
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Indenture. Each such payment shall be made on the date
such payment is due and, except for the last payment of
principal hereof, without any presentment or surrender of
this Equipment Note. Whenever the date scheduled for any
payment to be made hereunder or under the Indenture shall
not be a Business Day, then such payment need not be made
on such scheduled date but may be made on the next suc-
ceeding Business Day with the same force and effect as if
made on such scheduled date and (provided such payment is
made on such next succeeding Business Day) no interest
shall accrue on the amount of such payment from and after
such scheduled date to the time of such payment on such
next succeeding Business Day.

Each holder hereof, by its acceptance of this
Equipment Note, agrees that each payment received by it
hereunder shall be applied, first, to the payment of
accrued but unpaid interest on this Equipment Note then
due, second, to the payment of the unpaid principal amount
of this Equipment Note then due, and third, to the payment
of any premium then due.

This Equipment Note whether a Series 1 Equip-
ment Note or a Series 2 Equipment Note, is one of the
Equipment Notes referred to in the Indenture which have
been or are to be issued by the Owner Trustee pursuant to
the terms of the Indenture. The Indenture Estate is held
by the Indenture Trustee as security for the Equipment
Notes. Reference is hereby made to the Indenture for a
statement of the rights of the holder of, and the nature
and extent of the security for, this Equipment Note, as
well as for a statement of the terms and conditions of the
trusts created by the Indenture, to all of which terms and
conditions in the Indenture each holder hereof agrees by
its acceptance of this Equipment Note.

This Equipment Note is not subjec¢t to redemption
or prepayment except as provided in Sections 2.10, 3.02
and 3.03 of the Indenture. This Equipment Note is subject
to purchase by the Owner Participant without a premium as
provided in Section 4.04(b) of the Indenture. The holder
hereof, by its acceptance of this Equipment Note, agrees
to be bound by said provisions.

This Equipment Note is a registered Equipment
Note and is transferable, as provided in the Indenture,
only upon surrender of this Equipment Note for registra-
tion of transfer duly endorsed by, or accompanied by a



written statement of transfer duly executed by, the regis-
tered holder hereof or his attorney duly authorized in
writing. Prior to the due presentation for registration
of transfer of this Equipment Note, the Owner Trustee and
the Indenture Trustee may deem and treat the registered
holder of this Equipment Note as the absolute owner and
holder hereof for the purpose of receiving payment of all
amounts payable with respect hereto and for all other
purposes and shall not be affected by any notice to the
contrary.

THIS EQUIPMENT NOTE HAS NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933 AND MAY NOT BE TRANS-
FERRED IN VIOLATION OF SUCH ACT. THIS EQUIPMENT NOTE
SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF NEW YORK.

Unless the certificate of authentication hereon
has been executed by or on behalf of the Indenture Trustee
by manual signature, this Equipment Note shall not be
entitled to any benefit under the Indenture or be valid
or obligatory for any purpose.

IN WITNESS WHEREOF, the Owner Trustee has caused
this Equipment Note to be executed by one of its autho-
rized officers as of the date hereof.

WILMINGTON TRUST COMPANY,
not in its individual
capacity, but solely as
Owner Trustee

By
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{FORM OF INDENTURE TRUSTEE’S CERTIFICATE OF
AUTHENTICATION]

This is one of the Equipment Notes referred to
in the within-mentioned Indenture.

THE CONNECTICUT NATIONAL BANK,
as Indenture Trustee

By

Authorized Officer
[Here insert Annex A, Amortization Schedule]

Section 2.02. Terms of Equipment Notes. There
shall be issued and delivered to each of the Loan Partici-

pants Equipment Notes in the maturities and principal
amounts, and bearing the interest rates, set forth in
Schedule 6 to the Participation Agreement, which shall
evidence the loan made by the Loan Participants in connec-
tion with the purchase of the Equipment by the Owner
Trustee from the Seller, each such Equipment Note to be
substantially in the form set forth in Section 2.01, with
deletions and insertions as appropriate, duly authenti-
cated by the Indenture Trustee and dated the Closing Date
of the Equipment, and designated Series 1 and Series 2
Equipment Notes and as having been issued in connection
with the Equipment. Each Loan Participant shall be en-
titled to receive a single Equipment Note of the appro-
priate maturity and bearing the appropriate interest rate
in a principal amount equal to the purchase price paid
therefor by such Loan Participants pursuant to Section 2
of the Participation Agreement.

The principal amount of and interest on each
Equipment Note issued pursuant to the provisions of this
Indenture shall be payable as set forth in the form there-
of contained in Section 2.01 and Annex A. Interest ac-
crued on the Equipment Notes shall be computed on the
basis of a 360-day year of twelve 30-day months on the
principal amount thereof remaining unpaid from time to
time from and including the date thereof to but excluding
the date of payment. The Owner Trustee shall furnish to
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the Indenture Trustee a copy of each Equipment Note issued
pursuant to the provisions of this Indenture.

The Equipment Notes issuable hereunder may be
issued in not more than two series. The Equipment Notes
shall be designated Series 1 Equipment Notes and Series 2
Equipment Notes. Each Equipment Note outstanding here-
under shall be identical in respect of payment dates. All
Equipment Notes of the same Series shall be identical
(including in respect of amortization schedules) except in
respect of principal amount thereof. The aggregate prin-
cipal amount of any Series of Equipment Notes which may be
outstanding at any one time shall be limited to the ag-
gregate amount set forth in Exhibit B hereto.

No Equipment Note shall be entitled to any
benefit under this Indenture or be valid or obligatory for
any purpose, unless it shall have been authenticated by or
on behalf of the Indenture Trustee by manual signature.

Section 2.03. Payment from Indenture Estate
Only. All payments to be made under the Equipment Notes

and this Indenture shall be made only from the income and
the proceeds from the Indenture Estate and only to the
extent that the Indenture Trustee shall have received suf-
ficient income or proceeds from the Indenture Estate to
make such payments in accordance with the terms of Arti-
cle III hereof. Each holder of an Equipment Note, by its
acceptance of such Equipment Note, agrees that it will
look solely to the income and proceeds from the Indenture
Estate to the extent available for distribution to such
holder as herein provided and that none of the Owner
Trustee, the Owner Participant, the Indenture Trustee or
their permitted successors and assigns is or shall be
personally liable to the holder of any Equipment Note for
any amount payable under such Equipment Note or the Inden-
ture or, except as expressly provided in the Partici-
pation Agreement or the Indenture, for any liability under
the Participation Agreement or (in the case of the Owner
Trustee or the Indenture Trustee) the Indenture.

Section 2.04. Method of Payment. (a) The
principal of and premium, if any, and interest on each
Equipment Note will be payable in U.S. dollars in im-
mediately available funds at the principal corporate
trust administration office of the Indenture Trustee or as
otherwise directed in the manner provided herein. Not-
withstanding the foregoing or any provision in any Equip-
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ment Note to the contrary, the Indenture Trustee will

pay, or cause to be paid, if so requested by any holder of
an Equipment Note by written notice to the Owner Trustee
and the Indenture Trustee, all amounts payable by the
Owner Trustee hereunder to such holder or a nominee there-
for either (i) by transferring by wire in immediately
available funds to an account maintained by such holder
with a bank in the United States the amount to be dis-
tributed to such holder or (ii) by mailing a check denomi-
nated in U.S. dollars to such holder at such address as
such holder shall have specified in such notice, in any
case without any presentment or surrender of any Equipment
Note, except that the holder of an Equipment Note shall
surrender such Equipment Note to the Indenture Trustee
upon payment in full of the principal amount of and inter-
est on such Equipment Note and such other sums payable to
such holder hereunder or under the Equipment Note.

(b) Whenever the date scheduled for any payment
to be made hereunder (including without limitation, any
payment made under Section 4.04) or under any Equipment
Note shall not be a Business Day, then such payment need
not be made on such scheduled date but may be made on the
next succeeding Business Day with the same force and
effect as if made on such scheduled date and (provided
such payment is made on such next succeeding Business Day)
no interest shall accrue on the amount of such payment
from and after such scheduled date to the time of such
payment on such next succeeding Business Day.

Section 2.05. Application of Payments to Prin-
cipal Amount and Interest. 1In the case of each Equipment
Note, each payment of principal thereof and premium, if
any, and interest thereon shall be applied, first, to the
payment of accrued but unpaid interest on such Equipment
Note then due thereunder, second, to the payment of the
unpaid principal amount of such Equipment Note then due
thereunder and third, to the payment of any premium then
due thereon.

Section 2.06. Termination of Interest in Inden-
ture Estate. A holder shall have no further interest in,
or other right with respect to, the Indenture Estate when
and if the principal amount of and interest on all Equip-
ment Notes held by such holder and all other sums payable
to such holder hereunder and under such Equipment Notes

and under the Participation Agreement shall have been paid
in full.

13



Section 2.07. Transfer of Equipment Notes.
The Indenture Trustee shall maintain at its corporate

trust administration office in Hartford, Connecticut, or
in the city in which the corporate trust office of a
successor Indenture Trustee is located, a register for the
purpose of registering transfers and exchanges of Equip-
ment Notes. A holder of an Equipment Note intending to
transfer such Equipment Note to a new payee, or to ex-
change any Equipment Note or Equipment Notes held by it
for an Equipment Note or Equipment Notes of a different
denomination or denominations, may surrender such Equip-
ment Note or Equipment Notes to the Indenture Trustee at
such principal corporate trust administration office of
the Indenture Trustee, together with a written request
from such holder for the issuance of a new Equipment Note
or Equipment Notes, specifying the denomination or denomi-
nations (each of which shall be not less than $1,000,000
or such smaller denomination as may be necessary due to
the original issuance of Equipment Notes of the applicable
maturity in an aggregate principal amount not evenly
divisible by $1,000,000) of the same, and, in the case of
a surrender for registration of transfer, the name and
address of the transferee or transferees. Promptly upon
receipt of such documents, the Owner Trustee will issue,
and the Indenture Trustee will authenticate, a new Equip-
ment Note or Equipment Notes in the same aggregate prin-
cipal amount and dated the same date or dates and of the
same Series as, with the same payment schedule, in the
form set forth in Section 2.01 in the same maturity and
bearing the same interest rate the Equipment Note or
Equipment Notes surrendered, in such denomination or
denominations and payable to such payee or payees as shall
be specified in the written request from such holder. All
Equipment Notes issued upon any registration of transfer
or exchange of Equipment Notes shall be the valid oblig-
ations of the Owner Trustee evidencing the same respective
obligations, and entitled to the same security and bene-
fits under this Indenture, as the Equipment Notes sur-
rendered upon such registration of transfer or exchange.
The Indenture Trustee shall make a notation on each new
Equipment Note or Equipment Notes of the amount of all
payments or prepayments of principal and interest pre-
viously made on the old Equipment Note or Equipment Notes
with respect to which such new Equipment Note or Equipment
Notes is or are issued. From time to time, the Indenture
Trustee will provide the Owner Trustee and the Lessee with
such information as it may request as to the registered

14



.
4

=)

holders of Equipment Notes. The Owner Trustee shall not
be required to exchange any surrendered Equipment Notes as
above provided during the 10-day period preceding the due
date of any payment on such Equipment Notes.

Prior to the due presentment for registration of
transfer of an Equipment Note, the Owner Trustee and the
Indenture Trustee may deem and treat the registered holder
of such Equipment Note as the absolute owner and holder of
such Equipment Note for the purpose of receiving payment
of all amounts payable with respect to such Equipment Note
and for all other purposes and shall not be affected by
any notice to the contrary.

The Indenture Trustee will promptly notify the
owner Trustee and the Lessee of each request for a regis-
tration of transfer of an Equipment Note. The Indenture
Trustee will promptly cancel and destroy all Equipment
Notes surrendered for transfer pursuant to this Section.

Section 2.08. Mutilated, Destrovyed, Lost or
Stolen Equipment Notes. If any Equipment Note shall
become mutilated, destroyed, lost or stolen, the Owner
Trustee shall, upon the written request of the holder of
such Equipment Note, issue, and the Indenture Trustee
shall authenticate and deliver in replacement thereof, a
new Equipment Note in the form set forth in Section 2.01,
payable to the same holder in the same principal amount,
of the same Series, dated the same date, of the same
maturity, with the same payment schedule bearing the same
interest rate and dated the same date as the Equipment
Note so mutilated, destroyed, lost or stolen. If the
Equipment Note being replaced has become mutilated, such
Equipment Note shall be surrendered to the Indenture
Trustee and forwarded to the Owner Trustee by the Inden-
ture Trustee. If the Equipment Note being replaced has
been destroyed, lost or stolen, the holder of such Equip-
ment Note shall furnish to the Owner Trustee and the
Indenture Trustee such security or indemnity as may be
required by them to save the Owner Trustee and the Inden-
ture Trustee harmless and evidence satisfactory to the
owner Trustee and the Indenture Trustee of the destruc-
tion, loss or theft of such Equipment Note and of the
ownership thereof.

Section 2.09. Payment of Transfer Taxes. Upon
the transfer of any Equipment Note or Equipment Notes
pursuant to Section 2.07, the Owner Trustee or the Inden-
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ture Trustee may require from the party requesting such
new Equipment Note or Equipment Notes payment of a sum to
reimburse the Owner Trustee or the Indenture Trustee for,
or to provide funds for the payment of, any tax or other
governmental charge in connection therewith.

Section 2.10. Prepavyments.

(a) Each Equipment Note shall be prepaid in
whole or in part by the Owner Trustee on the 26th day of a
calendar month upon at least 30 days’ prior notice from
the Owner Trustee (or the Lessee on its behalf) to the
Indenture Trustee in the event that the Lease as appli-
cable to any Unit or Units is terminated pursuant to Sec-
tion 10 thereof, at a price equal to the sum of (i) as to
principal thereof, an amount equal to the product obtained
by multiplying the aggregate unpaid principal amount of
such Equipment Note as at the date of such prepayment
(after deducting therefrom the principal installment, if
any, due on or prior to the date of such prepayment) by a
fraction, the numerator of which shall be the Equipment
Cost of such Unit or Units and the denominator of which
shall be the aggregate Equipment Cost of all Units in-
cluded in the Indenture Estate immediately prior to the
date of such prepayment, (ii) as to interest, the ag-
gregate amount of interest accrued and unpaid in respect
of the principal amount to be prepaid pursuant to
clause (i) above on the date of such payment (after giving
effect to the application of any Basic Rent paid on or
prior to the date of such prepayment) and (iii) if prepaid
prior to the Premium Termination Date applicable to such
Equipment Note, a premium in an amount equal to the Make-
Whole Amount, if any, applicable in respect of the prin-
cipal amount to be prepaid pursuant to clause (i) above on
the date of such prepayment. If the Terminated Units are
sold pursuant to Section 10.2 of the Lease, concurrently
with the delivery of the notice of prepayment to the
Indenture Trustee, the Owner Trustee shall deposit with
the Indenture Trustee sufficient funds (with respect to
the Make-Whole Amount, if any, as estimated in good faith
by Lessee) to prepay the Equipment Notes as provided in
this Section 2.10(a). When the amount of the Make-Whole
Amount, if any, is determined, the Lessee shall pay the
deficiency of the estimate and the Indenture Trustee shall
pay any excess, including investment earnings, to the
Lessee.
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(b) Each Equipment Note shall be prepaid in
whole or in part by the Owner Trustee in connection with
the occurrence or deemed occurrence of an Event of Loss
with respect to any Unit or Units if such Unit or Units
are not replaced pursuant to Section 11.2 of the Lease on
the date set forth in Section 11.2 of the Lease, at a
price equal to the sum of (i) as to principal thereof, an
amount equal to the product obtained by multiplying the
aggregate unpaid principal amount of such Equipment Note
as at the Stipulated Loss Payment Date for such Unit or
Units (after deducting therefrom the principal install-
ment, if any, due on the prepayment date) by a fraction,
the numerator of which shall be the Equipment Cost of such
Unit or Units and the denominator of which shall be the
aggregate Equipment Cost of all Units included in the
Indenture Estate immediately prior to such Stipulated Loss
Payment Date, and (ii) as to interest, the aggregate
amount of interest accrued and unpaid in respect of the
principal amount to be prepaid pursuant to clause (i)
above to but not including the date of prepayment after
giving effect to the application of any Basic Rent paid on
or prior to the date of such prepayment, but without the
payment of any premium.

(c) Each Equipment Note shall be prepaid in
whole or in part by the Owner Trustee on the 26th day of a
calendar month upon at least 30 days prior notice from the
Owner Trustee to the Indenture Trustee in the event that
Seller exercises any of the purchase options under Sec-
tion 9 of the Participation Agreement with respect to any
Units and does not elect to purchase the Owner Partic-
ipants Beneficial Interest as contemplated by Section 9
of the Participation Agreement at a price equal to the sum
of (i) as to principal thereof, an amount equal to the
product obtained by multiplying the aggregate unpaid prin-
cipal amount of such Equipment Note as at the date of any
prepayment under Section 9 of the Participation Agreement
(after deducting therefrom the principal installment, if
any, due on the prepayment date) by a fraction, the num-
erator of which shall be the Equipment Cost of such Unit
or Units and the denominator of which shall be the ag-
gregate Equipment Cost of all Units included in the Inden-
ture Estate immediately prior to the date of such prepay-
ment, (ii) as to interest, the aggregate amount of inter-~
est accrued and unpaid in respect of the principal amount
to be prepaid pursuant to clause (i) above on the date of
such prepayment after giving effect to the application of
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any Basic Rent paid on or prior to the date of such pre-
payment, and (iii) if prepaid prior to the Premium Ter-
mination Date applicable to such Equipment Notes, a pre-
mium in an amount equal to the aggregate Make-Whole
Amount, if any, applicable in respect of the principal
amount to be prepaid pursuant to clause (i) above on the
date of such payment.

(d) Each Series of Equipment Notes may be pre-
paid in whole but not in part on the 26th day of any
calendar month by the Owner Trustee upon at least 30 days’
prior notice from the Owner Trustee to the Indenture
Trustee, provided that, so long as no Lease Event of
Default shall have occurred and be continuing, the Owner
Trustee shall have received written consent to such pre-
payment from the Lessee prior to the giving of such no-
tice, at a price in addition to any other amounts due to
the holders of the Equipment Notes under this Indenture
equal to the unpaid principal amount thereof together with
accrued but unpaid interest thereon, plus, if prepaid
prior to the Premium Termination Date applicable to such
Series of Equipment Notes a premium in an amount equal to
the Make-Whole Amount, if any applicable in respect of the

principal amount to be prepaid pursuant to this Sec-
tion 2.10(d).

(e) The Indenture Trustee shall give prompt
notice of any prepayment of any of the Equipment Notes to
all holders of the Equipment Notes to be prepaid pursuant
to this Section 2.10 as soon as the Indenture Trustee
shall have knowledge that such prepayment is to occur,
which notice shall specify the principal amount of the
Equipment Notes to be prepaid and the date of prepayment
which date shall be not less than 25 days after the date
of such notice.

Section 2.11. Egually and Ratably Secured. All
Equipment Notes at any time outstanding under this Inden-

ture shall be equally and ratably secured hereby without
preference, priority or distinction on account of the date
or dates or the actual time or times of the issue or matu-
rity of such Equipment Notes so that all Equipment Notes
at any time issued and outstanding hereunder shall have
the same rights, Liens and preferences under and by virtue
of this Indenture.
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ARTICLE III

RECEIPT, DISTRIBUTION AND APPLICATION
OF INCOME FROM THE INDENTURE ESTATE

Section 3.01. Basic Rent Distribution. Except
as otherwise provided in Section 3.03, each installment
of Interim Interest and Basic Rent as well as any install-
ment of interest on overdue installments of Basic Rent,
and any other moneys paid over by the Lessee or the Owner
Trustee to the Indenture Trustee for such purpose, shall
be distributed by the Indenture Trustee as promptly as
possible (it being understood that any payments of Interim
Interest and Basic Rent received by the Indenture Trustee
on a timely basis and in accordance with the provisions of
Section 3.6 of the Lease shall be distributed on the date
received in the funds so received) in the following order
of priority: first, so much of such installment as shall
be required for the purpose shall be distributed and paid
to the holders of the Equipment Notes to pay in full the
aggregate amount of the payment or payments of principal,
premium, if any, and interest (as well as any interest on
overdue principal) then due, such distribution to be made
ratably, without priority of one over the other, in the
proportion that the amount of such payment or payments
then due or so scheduled with respect to each such Equip-
ment Note bears to the aggregate amount of payments then
due under all such Equipment Notes; second, the balance,
if any, of such installment remaining thereafter shall be
distributed to the Owner Trustee for distribution in
accordance with the terms of the Trust Agreement and the
Lease. The portion of each such installment distributed
to a holder of an Equipment Note shall be applied by such
holder in payment of such Equipment Note in accordance
with the terms of Section 2.05.

Section 3.02. Payments in the Event of Prepay-
ment. (a) Except as otherwise provided in Section 3.03
or 3.05, in the event of any prepayment of the Equipment
Notes, in whole or in part, in accordance with the provi-
sions of Section 2.10 any amount received shall in each
case be distributed and paid in the following order of
priority: first, so much of such amount as shall be re-
quired for the purpose of prepayment shall be distributed
and paid to the holders of such Equipment Notes to pay the
aggregate amount of the payment of principal, premium, if
any, and interest to be prepaid on the Equipment Notes
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pursuant to Section 2.10, such prepayment to be made
ratably, without priority of one over any other, in the
proportion that the amount to be prepaid on each such
Equipment Note bears to the aggregate amount to be paid on
all such Equipment Notes; second, so much of such amount
as shall be required to reimburse the Owner Trustee and
the Indenture Trustee for any expenses not reimbursed by
the Lessee in connection with the collection or distribu-
tion of such amount and for any unpaid fees for the Inden-
ture Trustee’s services under this Indenture and any tax,
expense (including reasonable attorneys’ fees) or other
loss incurred by it (to the extent incurred in connection
with its duties as Indenture Trustee and to the extent
reimbursable and not previously reimbursed) shall be
applied in reimbursement of such amounts; third, in the
manner provided in clause "second" of Section 3.03 hereof;
and fourth, in the manner provided in clause "fourth" of
Section 3.03 hereof.

(b) Except as otherwise provided in Sec-
tion 3.03 or 3.05 hereof, any amounts received directly
or through the Lessee from any governmental authority or
other party pursuant to Section 11 of the Lease with
respect to any Unit as the result of an Event of Loss, to
the extent that such amounts are not at the time required
to be paid to the Lessee pursuant to said Section 11, and
any amounts of insurance proceeds for damage to the Inden-
ture Estate received directly or though the Lessee from
any insurer pursuant to Section 12 of the Lease with
respect thereto as the result of an Event of Loss, to the
extent such amounts are not at the time required to be
paid to the Lessee pursuant to said Section 12, shall be
applied in reduction of the Lessee’s obligation to pay
Stipulated Loss Value and Termination Value as provided in
the Lease.

Section 3.03. Payments after Indenture Event
of Default. (a) Except as provided in Section 3.05, all
payments received and amounts realized by the Indenture
Trustee after an Indenture Event of Default shall have
occurred and be continuing and after the Indenture Trustee
has declared (as assignee from the Owner Trustee of the
Lease) the Lease to be in default pursuant to Section 15
thereof or has declared the Equipment Notes to be ac-
celerated pursuant to Section 4.02, as the case may be, or
has elected to foreclose or otherwise enforce its rights
under this Indenture (including any amounts realized by
the Indenture Trustee from the exercise of any remedies
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pursuant to Section 15 of the Lease, or Article IV), as
well as all payments or amounts then held or thereafter
recelved by the Indenture Trustee as part of the Indenture
Estate while such Indenture Event of Default shall be
continuing, shall be distributed forthwith by the Inden-
ture Trustee in the following order of priority: first,
so much of such payments or amounts as shall be required
to reimburse the Indenture Trustee for any unpaid fees for
its services under this Indenture and any tax, expense
(including reasonable attorney’s fees) or other loss
incurred by the Indenture Trustee (to the extent reimburs-
able and not previously reimbursed and to the extent
incurred in connection with its duties as Indenture Trust-
ee) shall be distributed to the Indenture Trustee; second,
so much of such payments or amounts as shall be required
to reimburse the holders of the Equipment Notes for pay-
ments made by them to the Indenture Trustee pursuant to
Section 5.03 (to the extent not previously reimbursed),
and to pay such holders of the Equipment Notes the amounts
payable to them pursuant to the provisions of the Partic-
ipation Agreement, shall be distributed to such holders of
the Equipment Notes, without priority of one over the
other, in accordance with the amount of the payment or
payments made by, or payable to, each such holder; third,
so much of such payments or amounts as shall be required
to pay in full the aggregate unpaid principal amount of
all Equipment Notes, plus the accrued but unpaid interest
thereon to the date of distribution, shall be distributed
to the holders of the Equipment Notes, and in case the
aggregate amount so to be distributed shall be insuffi-
cient to pay in full the aforesaid amounts, then, ratably,
without priority of one over the other, in the proportion
that the aggregate unpaid principal amount of all Equip-
ment Notes held by each such holder, plus the accrued but
unpaid interest thereon to the date of distribution, bears
to the aggregate unpaid principal amount of all Equipment
Notes, plus the accrued but unpaid interest thereon to the
date of distribution:; and fourth, the balance, if any, of
such payments or amounts remaining thereafter shall be
distributed to, or as directed by, the Owner Trustee to be
held or distributed in accordance with the terms of the
Trust Agreement and the Lease;

(b) Except as provided in Section 3.05, if an
Indenture Event of Default shall have occurred and be
continuing, the Indenture Trustee shall not make any
distribution to the Owner Trustee but shall hold amounts
otherwise distributable to the Owner Trustee as collateral
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security for the obligations secured hereby until such
time as no Indenture Event of Default shall be continuing
hereunder or such amounts are applied pursuant to Sec-
tion 3.03(a); provided, that any amounts held pursuant to
this Section 3.03(b) for a period of 200 days during
which time the Equipment Notes shall not have been ac-
celerated shall be distributed to, or as directed by, the
Owner Trustee to be held or distributed in accordance
with the terms of the Trust Agreement and the Lease.

Section 3.04. Other Payments. Except as other-
wise provided in Section 3.03 or 3.05,

(a) any payments received by the Indenture
Trustee for which no provision as to the application
thereof is made in the Lease or the Participation
Agreement or elsewhere in this Article III, and

(b) all payments received and amounts realized
by the Indenture Trustee under the Lease or otherwise with
respect to the Equipment to the extent received or real-
ized at any time after payment in full of the principal of
and interest and premium, if any, on all Equipment Notes,
as well as any other amounts remaining as part of the
Indenture Estate after payment in full of the principal of
and interest and premium, if any, on all Equipment Notes
issued hereunder,

shall be distributed forthwith by the Indenture Trustee in
the order of priority set forth in Section 3.03, except
that in the case of any payment described in clause (b)
above, such payment shall be distributed omitting clause
"third" of such Section 3.03.

Any payments received by the Indenture Trustee
for which provision as to the application thereof is made
in the Lease, the Participation Agreement or the Assign-
ment of Warranties but not elsewhere in this Indenture
shall be applied to the purposes for which such payments
were made in accordance with the provisions of the Lease,
the Participation Agreement or the Assignment of Warran-
ties, as the case may be.

Section 3.05. Distribution of Excepted Proper-
ty. All amounts constituting Excepted Property received
by the Indenture Trustee shall be paid by the Indenture
Trustee to the Person or Persons entitled thereto.

22



ARTICLE IV

REMEDIES OF THE INDENTURE TRUSTEE
UPON AN INDENTURE EVENT OF DEFAULT

Section 4.01. Indenture Events of Default.
The following events shall constitute "Indenture Events of
Default" and each such Indenture Event of Default shall be
deemed to exist and continue so long as, but only so long
as, it shall not have been remedied:

(a) subject to Section 4.04(a), a Lease Event
of Default (other than a Lease Event of Default by
reason of a default by the Lessee to pay any amounts
which are part of the Excepted Property); or

(b) default by the Owner Trustee in making any
payment when due of principal of or premium, if any,
or interest on, any Equipment Note or Equipment
Notes, and the continuance of such default unremedied
for 10 Business Days after the same shall have become
due and payable; or

(c) any failure by the Owner Trustee or the
owner Participant to observe or perform any covenant
or obligation of them or any of them, in this Inden-
ture or the Equipment Notes or in the Participation
Agreement, if, but only if, such failure is not
remedied within a period of 30 days after there has
been given to the Owner Trustee, the Owner Partic-
ipant and the Lessee by the Indenture Trustee a
written notice specifying such failure and requiring
it to be remedied; provided that, if such failure is
capable of being remedied, no such failure shall
constitute an Indenture Event of Default hereunder
for a period of 180 days after such notice so long as
the Owner Trustee and the Owner Participant are dili-
gently proceeding to remedy such failure; or

(d) any representation or warranty made by the
owner Trustee or the Owner Participant under the
Participation Agreement, or by the Owner Trustee
hereunder, or by any representative of the Owner
Trustee or the Owner Participant in any document or
certificate furnished to the Indenture Trustee or any
Loan Participant in connection herewith or therewith
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or pursuant hereto or thereto, shall prove at any
time to have been incorrect in any material respect
as of the date made and such incorrectness shall
remain material and continue unremedied for a period
of 30 days after there has been given to the Owner
Trustee and the Owner Participant a written notice
specifying such incorrectness, stating that such
incorrectness is a default hereunder and requiring
it to be remedied by the Indenture Trustee or by any
holder of an Equipment Note; provided that, if such
incorrectness is capable of being remedied, no such
incorrectness shall constitute an Indenture Event of
Default hereunder for a period of 180 days after such
notice so long as the Owner Trustee and the Owner
Participant are diligently proceeding to remedy such
incorrectness; or

(e) the Owner Trustee or the Owner Participant
shall consent to the appointment of a custodian
receiver, trustee or liquidator of itself or of a
substantial part of its property or shall make a
general assignment for the benefit of creditors:; or

(f) the Owner Trustee or the Owner Participant
shall file, or consent by answer or otherwise to the
filing against it of, a petition for relief or reor-
ganization or arrangement or any other petition in
bankruptcy, for liquidation or to take advantage of
any bankruptcy or insolvency law of any jurisdic-
tion; or

(g) an order, judgment or decree shall be en-
tered by any court of competent jurisdiction appoint-
ing, without the consent of the Owner Trustee or the
Oowner Participant, a receiver, trustee or liquidator
of the Owner Trustee or the Owner Participant, or of
any substantial part of its property, or granting
any order for relief in respect of the Owner Trustee
or the Owner Participant under the Federal bank-
ruptcy laws, and any such order, judgment or decree
of appointment shall remain in force undismissed,
unstayed or unvacated for a period of 90 days after
the date of entry thereof; or

(h) a petition against the Owner Trustee or
the Owner Participant, in a proceeding under the
Federal bankruptcy laws or other insolvency law, as
now or hereafter in effect, shall be filed and shall
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not be withdrawn or dismissed within 90 days there-
after, or if, under the provisions of any law provid-
ing for reorganization or winding-up of corporations
which may apply to the Owner Trustee or the Owner
Participant, any court of competent jurisdiction
shall assume jurisdiction, custody or control of the
Owner Trustee or the Owner Participant or of any
substantial part of its property and such jurisdic-
tion, custody or control shall remain in force unre-
linquished, unstayed or unterminated for a period of
90 days.

Section 4.02. Acceleration; Rescission and An-
nulment. If an Indenture Event of Default occurs and is
continuing, the Indenture Trustee may, and upon the direc-
tions of a Majority in Interest shall, subject to Sec-
tion 4.04, declare the unpaid principal amount of all
Equipment Notes then outstanding and accrued interest
thereon to be due and payable. At any time after the In-
denture Trustee has declared the unpaid principal amount
of all Equipment Notes then outstanding to. be due and pay-
able and prior to the sale of any of the Indenture Estate
pursuant to this Article IV, a Majority in Interest, by
written notice to the Owner Trustee, the Lessee and the
Indenture Trustee, may rescind and annul such declaration
and thereby annul its consequences if: (i) there has
been paid to or deposited with the Indenture Trustee an
amount sufficient to pay all overdue installments of
interest on the Equipment Notes, and the principal of and
premium, if any, on any Equipment Notes that have become
due otherwise than by such declaration of acceleration,
(ii) the rescission would not conflict with any judgment
or decree, and (iii) all other Indenture Defaults and
Indenture Events of Default, other than nonpayment of
principal or interest on the Equipment Notes that have
become due solely because of such acceleration, have been
cured or waived.

Section 4.03. Remedies with Respect to Inden-
ture Estate. (a) After an Indenture Event of Default

shall have occurred and so long as such Indenture Event of
Default shall be continuing, then and in every such case
the Indenture Trustee, as assignee hereunder of the Lease
or as mortgagee hereunder of the Equipment or otherwise,
may, and when required pursuant to the provisions of Arti-
cle V hereof shall, subject to Sections 4.04 and 4.05,
exercise any or all of the rights and powers and pursue
any and all of the remedies pursuant to Section 15 of the
Lease and this Article IV and may recover judgment in its
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own name as Indenture Trustee against the Indenture

Estate and may take possession of all or any part of the
Indenture Estate, and may exclude the Owner Trustee and
the Owner Participant and all persons claiming under any
of them wholly or partly therefrom; provided, however,
that nothing in this Indenture shall permit or require the
Indenture Trustee to take any action contrary to, or to
disturb, the Lessee’s rights under the Lease, except in
accordance with the provisions of the Lease.

(b) Subject to Section 4.04 and Section 4.05,
the Indenture Trustee may, if at the time such action may
be lawful and always subject to compliance with any man-
datory legal requirements, either with or without taking
possession, and either before or after taking possession,
and without instituting any legal proceedings whatsoever,
and having first given notice of such sale by registered
mail to the Owner Trustee, the Owner Participant and the
Lessee once at least 30 days prior to the date of such
sale or the date on which the Indenture Trustee enters
into a binding contract for a private sale, and any other
notice which may be required by law, sell and dispose of
the Indenture Estate, or any part thereof, or interest
therein, at public auction to the highest bidder or at
private sale in one lot as an entirety or in separate
lots, and either for cash or on credit and on such terms
as the Indenture Trustee may determine, and at any place
(whether or not it be the location of the Indenture Estate
or any part thereof) and time designated in the notice
above referred to; provided, however, that, notwithstand-
ing any provision herein to the contrary, the Indenture
Trustee shall not sell any of the Indenture Estate unless
a declaration of acceleration has been made pursuant to
Section 4.02. Any such public sale or sales may be
adjourned from time to time by announcement at the time
and place appointed for such sale or sales, or for any
such adjourned sale or sales, without further notice, and
the Indenture Trustee or the holder or holders of any
Equipment Notes, or any interest therein, may bid and
become the purchaser at any such public sale. The Inden-~
ture Trustee may exercise such right without possession or
production of the Equipment Notes or proof of ownership
thereof, and as representative of the holders may exercise
such right without including the holders as parties to any
suit or proceeding relating to foreclosure of any property
in the Indenture Estate. The Owner Trustee hereby ir-
revocably constitutes the Indenture Trustee the true and
lawful attorney-in-fact of the Owner Trustee (in the name
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of the Owner Trustee or otherwise) for the purpose of
effectuating any sale, assignment, transfer or delivery
for enforcement of the Lien of this Indenture, whether
pursuant to foreclosure or power of sale or otherwise, to
execute and deliver all such bills of sale, assignments
and other instruments as the Indenture Trustee may con-
sider necessary or appropriate, with full power of sub-~
stitution, the Owner Trustee hereby ratifying and confirm-
ing all that such attorney or any substitute shall lawful-
ly do by virtue hereof. Nevertheless, if so requested by
the Indenture Trustee or any purchaser, the Owner Trustee
shall ratify and confirm any such sale, assignment, trans-
fer or delivery, by executing and delivering to the Inden-
ture Trustee or such purchaser all bills of sale, assign-
ments, releases and other proper instruments to effect
such ratification and confirmation as may be designated in
any such request.

(c) Subject to Section 4.04 and Section 4.05,
the Owner Trustee agrees, to the fullest extent that it
lawfully may, that, in case one or more of the Indenture
Events of Default shall have occurred and be continuing,
then, in every such case, the Indenture Trustee may take
possession of all or any part of the Indenture Estate and
may exclude the Owner Trustee and the Owner Participant
and all persons claiming under any of them wholly or
partly therefrom. At the request of the Indenture Trust-
ee, the Owner Trustee shall promptly execute and deliver
to the Indenture Trustee such instruments of title and
other documents as the Indenture Trustee may deem neces-
sary or advisable to enable the Indenture Trustee or an
agent or representative designated by the Indenture Trust-
ee, at such time or times and place or places as the
Indenture Trustee may specify, to obtain possession of all
or any part of the Indenture Estate. If the Owner Trustee
shall fail for any reason to execute and deliver such
instruments and documents to the Indenture Trustee, the
Indenture Trustee may pursue all or part of the Indenture
Estate wherever it may be found and may enter any of the
premises of the Lessee wherever the Indenture Estate may
be or be supposed to be and search for the Indenture
Estate and, subject to Section 4.05, take possession of
and remove the Indenture Estate. Upon every such taking
of possession, the Indenture Trustee may, from time to
time, at the expense of the Indenture Estate, make all
such expenditures for maintenance, insurance, repairs,
replacements, alterations, additions and improvements to
any of the Indenture Estate, as it may deem proper. 1In
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each such case, the Indenture Trustee shall have the right
to use, operate, store, control or manage the Indenture
Estate, and to carry on the business and to exercise all
rights and powers of the Owner Trustee relating to the
Indenture Estate, as the Indenture Trustee shall deem
best, including the right to enter into any and all such
agreements with respect to the maintenance, operation,
leasing or storage of the Indenture Estate or any part
thereof as the Indenture Trustee may determine; and the
Indenture Trustee shall be entitled to collect and receive
all tolls, rents, revenues, issues, income, products and
profits of the Indenture Estate and every part thereof,
without prejudice, however, to the right of the Indenture
Trustee under any provision of this Indenture to collect
and receive all cash held by, or required to be deposited
with, the Indenture Trustee hereunder. Such tolls, rents,
revenues, issues, income, products and profits shall be
applied to pay the expenses of holding and operating the
Indenture Estate and of conducting the business thereof,
and of all maintenance, repairs, replacements, altera-
tions, additions and improvements, and to make all pay-
ments which the Indenture Trustee may be required or may
elect to make, if any, for taxes, assessments, insurance
or other proper charges upon the Indenture Estate or any
part thereof (including the employment of engineers and
accountants to examine, inspect and make reports upon the
properties and books and records of the Owner Trustee),
and all other payments which the Indenture Trustee may be
required or authorized to make under any provision of this
Indenture, as well as just and reasonable compensation for
the services of the Indenture Trustee, and of all persons
properly engaged and employed by the Indenture Trustee,
including the reasonable expenses of the Indenture Trust-
ee.

If an Indenture Event of Default occurs and is
continuing and the Indenture Trustee shall have obtained
possession of a Unit, the Indenture Trustee shall not be
obligated to use or operate such Unit or cause such Unit
to be used or operated directly or indirectly by itself or
through agents or other representatives or to lease,
license or otherwise permit or provide for the use or
operation of such Unit or Equipment by any other Person
unless (i) the Indenture Trustee shall have been able to
obtain insurance in kinds, at rates and in amounts satis-~
factory to it in its discretion to protect the Indenture
Estate and the Indenture Trustee, as trustee and individu-
ally, against any and all liability for loss or damage to
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such Unit and for public liability and property damage
resulting from use or operation of such Unit and

(ii) funds are available in the Indenture Estate to pay
for all such insurance or, in lieu of such insurance, the
Indenture Trustee is furnished with indemnification from
the holders of the Equipment Notes or any other Person
upon terms and in amounts satisfactory to the Indenture
Trustee in its discretion to protect the Indenture Estate
and the Indenture Trustee, as trustee and individually,
against any and all such liabilities.

(e) Notwithstanding anything contained herein,
so long as the Pass Through Trustee under any Pass Through
Trust Agreement is the registered holder of any Equipment
Note issued hereunder, the Indenture Trustee is not autho-
rized or empowered to acquire title to any Indenture
Estate or take any action with respect to any Indenture
Estate so acquired by it if such acquisition or action
would cause any Trust to fail to qualify as a "grantor
trust" for federal income tax purposes.

Section 4.04. Right to Cure; Option to Pur-
chase; Etc. (a) Right to Cure. If the Lessee shall fail

to make any payment of Basic Rent within 10 Business Days
(the "Grace Period") after the same shall become due, and
if such failure of the Lessee to make such payment of
Basic Rent shall not constitute the fourth consecutive or
the seventh or subsequent cumulative such failure, then as
long as no other Indenture Event of Default (other than
arising from such failure to pay Basic Rent) shall have
occurred and be continuing the Owner Participant or the
Owner Trustee may (but need not) pay to the Indenture
Trustee, at any time prior to the expiration of a period
of 10 Business Days (a "10-Day Period") after the expira-
tion of such Grace Period (prior to the expiration of
which 10-Day Period the Indenture Trustee shall not de-
clare the Lease in default pursuant to Section 15 thereof
or exercise any of the rights, powers or remedies pursuant
to such Section 15 or this Article 1IV), an amount equal

to the full amount of such payment of Basic Rent, together
with any interest due thereon on account of the delayed
payment thereof, and such payment by the Owner Participant
or the Owner Trustee shall be deemed to cure any Indenture
Event of Default which arose from such failure of the
Lessee (but such cure shall not relieve the Lessee of any
of its obligations). If the Lessee shall fail to perform
or observe any other covenant, condition or agreement to
be performed or observed by it under the Lease and if (but
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only if) the performance or observance thereof can be
effected by the payment of money alone, then as long as no
other Indenture Event of Default shall have occurred and
be continuing, the Owner Participant or the Owner Trustee
may (but need not) pay to the Indenture Trustee (or to
such other person as may be entitled to receive the same),
at any time prior to the expiration of a 10-Day Period
after the expiration of the grace period, if any, provided
with respect to such failure on the part of the Lessee in
Section 14 of the Lease (prior to the expiration of which
10-Day Period the Indenture Trustee shall not declare the
Lease in default pursuant to Section 15 thereof or exer-
cise any of the rights, powers or remedies pursuant to
such Section 15 or this Article IV), all sums necessary

to effect the performance or observance of such covenant,
condition or agreement, together with any interest due
thereon on account of the delayed payment thereof, and
such payment by the Owner Participant or the Owner Trustee
shall be deemed to cure any Indenture Event of Default
which arose from such failure of the Lessee (but such cure
shall not relieve the Lessee of any of its obligations).
Upon any payment of Basic Rent by the Owner Participant or
the Owner Trustee in accordance with the first sentence of
this Section 4.04(a), or upon any payment of any other
sums by the Owner Participant or the Owner Trustee in
accordance with the second sentence of this Sec-

tion 4.04(a), the Owner Participant or the Owner Trustee
shall, to the extent of their respective payments, be
subrogated, in the case of any such payment in accordance
with such first sentence, to the rights of the Indenture
Trustee, as assignee hereunder of the Owner Trustee, or,
in the case of any such payment in accordance with such
second sentence, to the rights of the Indenture Trustee or
such other person, as the case may be, which actually
received such payment, to receive such payment of Basic
Rent or such other payment, as the case may be (and any
interest due thereon on account of the delayed payment
thereof), and shall be entitled to receive such payment
upon its receipt by the Indenture Trustee or such other
person as aforesaid (but in each case only if all amounts
of principal and interest at the time due and payable on
the Equipment Notes shall have been paid in full); pro-
vided that neither the Owner Participant nor the Owner
Trustee shall attempt to recover any such amount paid by
it on behalf of the Lessee pursuant to this Sec-

tion 4.04(a) except by demanding of the Lessee payment of
such amount or by commencing an action against the Lessee
to require the payment of such amount.
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(b) Option to Purchase Eguipment Notes. In the
event that (i) at any time one or more Lease Events of
Default shall have occurred and any such Lease Event of
Default shall have continued for a period of 200 days or
more during which time the Equipment Notes could, but
shall not, have been accelerated pursuant to Section 4.02
or (ii) the Equipment Notes shall have been accelerated
pursuant to Section 4.02, or (iii) the Indenture Trustee
shall have exercised any remedy in respect of the Equip-
ment then and in such case, upon 30 days hotice from the
Owner Trustee to the Indenture Trustee designating a date
of purchase which shall be the 26th day of any calendar
month (the "Purchase Date"), each holder of an Equipment
Note agrees that it will, upon and subject to receipt by
the Indenture Trustee from the Owner Trustee or its nom-
inee of an amount equal to the aggregate unpaid principal
amount of all Equipment Notes, together with accrued
interest thereon to the Purchase Date, plus all other
sums then due and payable to such holder of an Equipment
Note hereunder, but without any Make-Whole Amount or other
premium, forthwith sell, assign, transfer and convey to
the Owner Trustee or its nominee, and the giving of such
notice and the deposit with the Indenture Trustee on
behalf of the holders of the Equipment Notes of all
amounts required to be paid to the holders of the Equip-
ment Notes pursuant to this Section 4.04(b) including
interest accrued to the Purchase Date shall be deemed to,
assign, transfer, and convey to the Owner Trustee or its
nominee at the time of such deposit, all of the right,
title and interest of such holder in and to the Equipment
Notes then held by such holder, and the Owner Trustee or
its nominee shall assume all of such holder’s obligations
under the Participation Agreement, provided that the Owner
Trustee or its nominee on the date of such purchase shall
purchase all of the Equipment Notes then outstanding
hereunder. If the Owner Trustee or its nominee on or -
before the date of such purchase shall so request, such
holder of the Equipment Notes will comply with all the
provisions of Section 2.07 to enable new Equipment Notes
to be 1issued to the Owner Trustee or its nominee in such
denominations as the Owner Trustee shall request. All
charges and expenses required pursuant to Section 2.09 in
connection with the issuance of any such new Equipment
Notes shall be borne by the Owner Trustee.

(c) The Indenture Trustee shall not be entitled
to exercise any remedy hereunder as a result of an Inden-
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ture Event of Defgult that constitutes or occurs solely by
virtue of one or more Lease Events of Default unless the
Indenture Trustee as security assignee of the Owner Trust-
ee shall have exercised or concurrently be exercising one
or more of the remedies provided for in Section 15 of the
Lease with respect to the Equipment, provided, that the
requirement to exercise such remedies under the Lease
shall not apply in circumstances where the Indenture
Trustee is, and has been for a continuous period in excess
of 60 days (or the end of any extension period referred

to in clause (i) (2) of the following parenthetical),
involuntarily stayed or prohibited by applicable law or
court order (other than by reason of (i) (1) the Lessee’s
agreement with the approval of the relevant court to
perform the Lease in accordance with Section 1168(a) of
the Bankruptcy Code or (2) an extension with the consent
of the Indenture Trustee of the 60-day period specified
therein pursuant to Section 1168(b) of the Bankruptcy Code
or (ii) the Lessee’s assumption with the approval of the
relevant court of the Lease pursuant to Section 365 of
the Bankruptcy Code or (iii) the Indenture Trustee’s own
failure to give any requisite notice to any Person) from
exercising such remedies under the Lease, it being under-
stood that references in this sentence to particular
sections of the Bankruptcy Code as in effect on the date
hereof shall include any substantially similar successor
provisions.

Section 4.05. Rights of ILessee. Notwithstand-
ing the provisions of this Indenture, including, without
limitation, Section 4.03, so long as no Lease Event of
Default shall have occurred and be continuing, neither the
Indenture Trustee nor the Owner Trustee shall take any
action contrary to, or disturb, the Lessee’s rights under
the Lease, except in accordance with the provisions of the
Lease, including, without limitation, (i) the right to
receive all monies due and payable to it in accordance
with the provisions of the Lease and (ii) the Lessee’s
rights to possession and use of, and of quiet enjoyment
of, the Equipment.

Section 4.06. Waiver of Existing Defaults. A
Majority in Interest by notice to the Indenture Trustee on

behalf of all holders of the Equipment Notes may waive any
past default hereunder and its consequences, except a
default: (i) in the payment of the principal of, premium,
if any, or interest on any Equipment Note, or (ii) in
respect of a covenant or provision hereof which under
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Article Nine hereof cannot be modified or amended without
the consent of the holder of each Equipment Note affected.
Upon any such waiver, such default shall cease to exist,
and any Indenture Event of Default arising therefrom shall
be deemed to have been cured for every purpose of this
Indenture; but no such waiver shall extend to any subse-
quent or other default or impair any right consequent
thereon.

ARTICLE V

DUTIES OF THE INDENTURE TRUSTEE

Section 5.01. Action Upon Indenture Event of
Default. If any payments of Interim Interest or Basic
Rent or payments of the principal of interest or premium,
if any, on the Equipment Notes due and payable on any
Rent Payment Date shall not have been paid in full on such
Rent Payment Date, the Indenture Trustee shall give tele-
phonic notice within one Business Day (followed by prompt
written notice) to the Owner Trustee and the Lessee speci-
fying the amount and nature of such deficiency in payment.
In the event the Indenture Trustee shall have knowledge of
an Indenture Event of Default or an Indenture Default, the
Indenture Trustee shall give prompt notice of such Inden-
ture Event of Default or such event or condition to the
Lessee, the Owner Trustee, the Owner Participant and each
Loan Participant by telegram, telex, or telephone (to be
promptly confirmed in writing). In the event the Owner
Trustee shall have knowledge of an Indenture Event of
Default or an Indenture Default, the Owner Trustee shall
give notice of such Indenture Event of Default or Inden-
ture Default in the same manner to the Lessee, the Inden-
ture Trustee, the Owner Participant and each Loan Par-
ticipant. Subject to the terms of Section 5.03, the
Indenture Trustee shall take such action, or refrain from
taking such action, with respect to such Indenture Event
of Default as the Indenture Trustee shall be instructed in
writing by a Majority in Interest. If the Indenture
Trustee shall not have received instructions as above
provided within 20 days after the mailing of notice of
such Indenture Event of Default or such Indenture Default
to the Loan Participants by the Indenture Trustee, the
Indenture Trustee may, but shall not be obligated to, take
such action, or refrain from taking such action, with
respect to such Indenture Event of Default or Indenture
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Default as it shall determine to be advisable in the best
interests of the Loan Participants. Any provision of this
Section 5.01 to the contrary notwithstanding, the Inden-
ture Trustee shall not declare the Lease to be in default
solely in respect of (i) the Lessee’s failure to make any
payment of Basic Rent within 10 Business Days after the
same shall have become due, unless the 10-Day Periocod
within which, pursuant to Section 4.04(a), the Owner
Participant or the Owner Trustee are entitled to cure such
failure shall have expired, or (ii) the Lessee’s failure
to perform or observe any of the covenants, conditions and
agreements referred to in the second sentence of Sec-

tion 4.04(a) within the grace period referred to in that
sentence, unless the 10-day Period within which, pursuant
to Section 4.04(a), the Owner Participant or the Owner
Trustee 1is entitled to cure such failure shall have ex-
pired. For all purposes of this Indenture, in the absence
of actual knowledge, neither the Owner Trustee nor the
Indenture Trustee shall be deemed to have knowledge of an
Indenture Event of Default (except, in the case of the
Indenture Trustee, the failure of the Lessee to pay any
installment of Basic Rent that is required to be paid
directly to the Indenture Trustee within the 10 Business
Days after the same shall become due or the failure of the
Lessee to maintain insurance as required under Section 11
of the Lease if the Indenture Trustee shall receive notice
thereof from an insurer or insurance broker) unless noti-
fied in writing by the Lessee, the Owner Trustee, one or
more Loan Participants or the Owner Participant; and
"actual knowledge" (as used in the foregoing clause) of
the Owner Trustee or the Indenture Trustee shall mean
actual knowledge of an officer in the Corporate Trust
Administration of the Owner Trustee or the Corporate Trust
Department of the Indenture Trustee, as the case may be.

Section 5.02. Action Upon Instructions. Sub-
ject to the terms of Sections 5.01 and 5.03, upon the
written instructions at any time and from time to time of
a Majority in Interest, the Indenture Trustee shall take
such of the following actions as may be specified in such
instructions (subject to the rights of the other parties
thereto, except to the extent assigned hereunder):

(1) subject to and solely to the extent permitted by the
terms hereof and of the Lease, give such notice, direction
or consent, or exercise such right, remedy or power here-
under or under the Lease or in respect of any part or all
of the Indenture Estate or take such other action as

shall be specified in such instructions; and (ii) after
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an Indenture Event of Default shall have occurred and so
long as such Indenture Event of Default shall be continu-
ing, approve as satisfactory to it all matters required by
the terms of the Lease to be satisfactory to the Owner
Trustee, it being understood that without the written
instructions of a Majority in Interest the Indenture
Trustee shall not take any action described in clauses (i)
and (1i) above.

Upon (i) the expiration or earlier termination
of the Lease Term with respect to any Unit under the Lease
and after payment in full of the principal of and interest
and premium, if any, on all Equipment Notes issued in
connection with such Unit, or (ii) the purchase of any
Unit by the Seller pursuant to Section 9 of the Participa-
tion Agreement, or (iii) so long as no Indenture Event of
Default shall have occurred and be continuing, the trans-
fer by the Owner Trustee to the Lessee or its designee of
any Unit pursuant to Section 10 or 11 of the Lease, the
Indenture Trustee shall in each case, upon the written
request of the Owner Trustee, and receipt by the Indenture
Trustee of funds necessary to prepay the Equipment Notes
required in connection with such purchase, termination or
Event of Loss execute and deliver to, or as directed in
writing by, the Owner Trustee an appropriate instrument
(in due form for recording) furnished by the Owner Trustee
or the Lessee releasing such property from the lien of
this Indenture.

Section 5.03. Indemnifijcation. (a) The Inden-
ture Trustee shall not be required to take any action or
refrain from taking any action under Section 5.01 (other
than the first two sentences thereof) or 5.02 or Arti-
cle IV if it shall have reasonable grounds for believing
that repayment of such funds or adequate indemnification
against such risk is not reasonably assured to it. The
Indenture Trustee shall not be required to take any action
under Section 5.01 or 5.02 or Article IV, nor shall any
other provision of this Indenture be deemed to impose a
duty on the Indenture Trustee to take any action, if the
Indenture Trustee shall have been advised in writing by
independent counsel that such action is contrary to the
terms hereof or of the Lease or the Participation Agree-
ment, or is otherwise contrary to law.

(b) Each Loan Participant may, but shall not be

required to, participate in any indemnification of the
Indenture Trustee given pursuant to paragraph (a) of this
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Section 5.03. Each Loan Participant so participating
shall be entitled to reimbursement for such participation
1n accordance with Article III.

Section 5.04. No Duties Except as Specified in
Indenture or Instructions. The Indenture Trustee shall

not have any duty or obligation to manage, control, use,
sell, dispose of or otherwise deal with the Equipment or
any other part of the Indenture Estate, or to otherwise
take or refrain from taking any action under, or in con-
nection with, this Indenture, the Lease, or the Participa-
tion Agreement, except as expressly provided by the terms
of this Indenture or as expressly provided in written in-
structions received pursuant to the terms of Section 5.01
or 5.02; and no implied duties or obligations shall be
read into this Indenture against the Indenture Trustee.
Each of the Owner Trustee and the Indenture Trustee never-
theless agrees that it will, at its own cost and expense,
promptly take such action as may be necessary duly to
discharge any liens or encumbrances on any part of the
Indenture Estate, or on any properties of the Owner Trust-
ee assigned, pledged or mortgaged as part of the Indenture
Estate, which result from claims against it in its indi-
vidual capacity not related to the ownership of the Equip-
ment (in the case of the Owner Trustee), administration of
the Indenture Estate (in the case of the Indenture Trust-
ee) or any other transaction under this Indenture or the
Trust Agreement or any document included in the Indenture
Estate.

Section 5.05. No Action Except Under Lease,
Indenture or Instructions. The Indenture Trustee agrees

that it will not manage, control, use, sell, dispose of or
otherwise deal with the Egquipment or other property con-
stituting part of the Indenture Estate except (1) as
required by the terms of the Lease and the Participation
Agreement, (ii) in accordance with the powers granted to,
or the authority conferred upon, the Indenture Trustee
pursuant to this Indenture, or (iii) in accordance with
the express terms hereof or with written instructions
pursuant to Section 5.01 or 5.02.

Section 5.06. Replacement Units. At any time
and from time to time prior to the expiration of the Lease
Term, any Unit which the provisions of Section 11 of the
Lease require to be disposed of may be disposed of in
accordance with the provisions of Section 11 of the Lease,
and the Owner Trustee shall, from time to time, direct the
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Indenture Trustee to execute and deliver to it, or as
directed in writing by the Owner Trustee, an appropriate
instrument furnished by the Owner Trustee or the Lessee
releasing such Unit from the Lien of the Indenture, but
only in respect of such Unit, and from the assignment and
pledge thereof hereunder and the Indenture Trustee shall
execute and deliver such instrument as aforesaid upon
satisfaction of the conditions for replacement contained
in Section 11.4 of the Lease.

Section 5.07. Indenture Supplements for Re-
placements. In the event of a Replacement Unit being
substituted as contemplated by Section 11.2 of the Lease,
the Owner Trustee and the Indenture Trustee agree for the
benefit of the holders of the Equipment Notes and the
Lessee, subject to compliance by the Lessee with its
obligations set forth in Section 11 of the Lease, to
execute and deliver an Indenture Supplement substantially
in the form of Exhibit A hereto and, provided no Lease
Event of Default or Lease Default, shall have occurred and
be continuing, execute and deliver to the Lessee an ap-
propriate instrument releasing the Unit being replaced
from the lien of the Indenture.

Section 5.08. Effect of Replacements. In the
event of the substitution of a Replacement Unit, all
provisions of this Indenture relating to the Unit or Units
being replaced shall be applicable to such Replacement
Unit with the same force and effect as if such Replacement
Unit was the same Unit being replaced.

Section 5.09. Withholding Taxes. The Inden-
ture Trustee, as agent for the Owner Trustee, shall ex-
clude and withhold from each payment of principal, pre-
mium, if any, and interest and other amounts due hereunder
or under the Equipment Notes any and all withholding taxes
applicable thereto as required by law. The Indenture
Trustee agrees to act as such withholding agent and, in
connection therewith, whenever any present or future taxes
or similar charges are required to be withheld with re-
spect to any amounts payable in respect of the Equipment
Notes, to withhold such amounts and timely pay the same to
the appropriate authority in the name of and on behalf of
the holders of the Equipment Notes, that it will file any
necessary withholding tax returns or statements when due,
and that, as promptly as possible after the payment there-
of, it will deliver to each holder of an Equipment Note
appropriate documentation showing the payment thereof,

37



&

together with such additional documentary evidence as such
holders may reasonably request from time to time.

Section 5.10. Lessee’s Right of Quiet Enjoy-
ment. Notwithstanding any of the provisions of this
Indenture to the contrary, so long as lLessee is in com-
pliance with its obligations under the Lease (including
applicable grace periods) and no Event of Default has
occurred and is continuing unremedied, the Indenture
Trustee will comply with Section 5.2 of the Lease to the
same extent as if it were the Lessor under the Lease.

Each holder of an Equipment Note, by its acceptance there-
of, consents in all respects to the terms of the Lease and
agrees to the provisions of this Section 5.10.

ARTICLE VI

THE OWNER TRUSTEE AND THE INDENTURE TRUSTEE

Section 6.01. Acceptance of Trusts and Duties.
The Indenture Trustee accepts the trusts hereby created

and applicable to it and agrees to perform the same but
only upon the terms of this Indenture and agrees to re-
ceive and disburse all moneys received by it constituting
part of the Indenture Estate in accordance with the terms
hereof. The Indenture Trustee shall not be answerable or
accountable under any circumstances, except for its own
wilful misconduct or gross negligence or breach of any of
its representations or warranties set forth herein or in
the Participation Agreement, or the performance of its
obligations under the last sentence of Section 5.04; and
the Owner Trustee shall not be liable for any action or
inaction of the Indenture Trustee and the Indenture Trust-
ee shall not be liable for any action or inaction of the
Oowner Trustee. The Owner Trustee shall not be deemed a
trustee for, or agent of, the holders of the Equipment
Notes for any purpose.

Section 6.02. Absence of Duties. Except in
accordance with written instructions or requests furnished
pursuant to Section 5.01 or Section 5.02 and except as
provided in, and without limiting the generality of, Sec-
tion 5.04, the Indenture Trustee shall have no duty
(1) to see to any registration of the Equipment or any
recording or filing of the Lease, or of this Indenture or
any other document, or to see to the maintenance of any
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such registration, recording or filing, (ii) to see to

any insurance on the Equipment or to effect or maintain
any such insurance, whether or not the Lessee shall be in
default with respect thereto, (iii) to confirm, verify or
inquire into the failure to receive any financial state-
ments of the Lessee or (iv) to inspect the Equipment at
any time or ascertain or inquire as to the performance or
observance of any of the Lessee’s covenants under the
Lease with respect to the Equipment. Notwithstanding the
foregoing, the Indenture Trustee will furnish to any Loan
Participant, so long as such Loan Participant or its
nominees shall hold any of the Equipment Notes, promptly
upon receipt thereof, duplicates or copies of all reports,
notices, requests, demands, certificates, financial state-
ments and other instruments furnished to the Indenture
Trustee under this Indenture, to the extent that the same
shall not have been furnished to the Indenture Trustee and
the Loan Participants pursuant to the Lease.

Section 6.03. No Representations or Warranties
as to the Equipment or Documents. NEITHER THE OWNER
TRUSTEE NOR THE OWNER TRUSTEE IN ITS INDIVIDUAL CAPACITY
NOR THE INDENTURE TRUSTEE MAKES OR SHALL BE DEEMED TO HAVE
MADE (i) ANY REPRESENTATION OR WARRANTY, EXPRESS OR IM-
PLIED, AS TO THE VALUE, CONDITION, DESIGN, OPERATION,
MERCHANTABILITY OR FITNESS FOR USE OF THE EQUIPMENT OR AS
TO THEIR TITLE THERETO, OR ANY OTHER REPRESENTATION OR
WARRANTY WITH RESPECT TO THE EQUIPMENT WHATSOEVER, except
that the Owner Trustee in its individual capacity hereby
represents and warrants that on the Closing Date the Owner
Trustee received whatever title was conveyed to it by the
Seller and that the Equipment shall be free of Lessor’s
Liens attributable to the Owner Trustee in its individual
capacity, or (ii) any representation or warranty as to
the validity, legality or enforceability of this Inden-
ture, the Trust Agreement, the Participation Agreement,
the Equipment Notes, the Lease, any Lease Supplement, or
any Indenture Supplement or any other document or instru-
ment or as to the correctness of any statement contained
in any thereof (except as to the representations and
warranties made by the Owner Trustee in its individual
capacity as set forth in Section 3.1 of the Participation
Agreement), except that (x) the Owner Trustee and the
Indenture Trustee each in its individual capacity hereby
represents and warrants that each of said specified docu-
ments to which it is a party has been or will be duly
executed and delivered by one of its officers who is and
will be duly authorized to execute and deliver such docu-
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ment on its behalf, and (y) the Owner Trustee hereby in
its individual capacity represents and warrants that
Wilmington Trust Company, a Delaware banking corporation,
has the full power, authority and legal right under the
laws of the State of Delaware to enter into and perform,
in its individual capacity or as Owner Trustee, as the
case may be, the Trust Agreement and, assuming the due
authorization, execution and delivery of the Trust Agree-
ment by the Owner Participant, pursuant thereto, this
Indenture, the Participation Agreement, the Assignment of
Warranties and the Lease, and, assuming the due authoriza-
tion, execution and delivery of the Trust Agreement by the
Owner Participant, the execution, delivery and performance
of each of such documents have been duly authorized on the

part of Wilmington Trust Company and of the Owner Trustee,
as the case may be.

Section 6.04. No Segregation of Moneys; No
Interest; Investments. (a) Subject to Section 6.04(b),

no moneys received by the Indenture Trustee hereunder need
be segregated in any manner except to the extent required
by law, and any such moneys may be deposited under such
general conditions for the holding of trust funds as may
be prescribed by law applicable to thé Indenture Trustee,
and, except as otherwise agreed by the Owner Trustee or
the Indenture Trustee, as the case may be, neither the
Oowner Trustee nor the Indenture Trustee shall be liable
for any interest thereon.

(b) Any amounts held by the Indenture Trustee
pursuant to the express terms of this Indenture or the
Lease and not required to be distributed as herein provid-
ed shall be invested and reinvested by the Indenture
Trustee from time to time in Permitted Investments at the
written direction and at the risk and expense of the
Lessee, except that in the absence of any such direction,
such amounts need not be invested and reinvested and
except that after a Lease Event of Default shall have
occurred and be continuing, such amounts shall be so
invested and reinvested by the Indenture Trustee in Inden-
ture Investments and the Indenture Trustee shall hold any
such Indenture Investments until maturity. Any net income
or gain realized as a result of any such investments or
reinvestment shall be held as part of the Indenture Estate
and shall be applied by the Indenture Trustee at the same
times, on the same conditions and in the same manner as
the amounts in respect of which such income or gain was
realized are required to be distributed in accordance with
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the provisions hereof or of the Lease pursuant to which
such amounts were required to be held and if no Lease
Event of Default shall have occurred and be continuing any
excess shall be paid to the Lessee. Any such Permitted
Investments or Indenture Investments may be sold or other-
wise reduced to cash (without regard to maturity date) by
the Indenture Trustee whenever necessary to make any
application as required by such provisions. The Indenture
Trustee shall have no liability for any loss resulting
from any such investment or reinvestment other than by
reason of the willful misconduct or gross negligence of
the Indenture Trustee.

Section 6.05. Reliance; Adgents; Advice of
Counsel. The Indenture Trustee shall incur no liability

to anyone acting upon any signature, instrument, notice,
resolution, request, consent, order, certificate, report,
opinion, bond or other document or paper believed by it to
be genuine and believed by it to be signed by the proper
party or parties. The Indenture Trustee may accept a copy
of a resolution of the Board of Directors of any party to
the Participation Agreement, certified by the Secretary or
an Assistant Secretary of such party as duly adopted and
in full force and effect, as conclusive evidence that such
resolution has been duly adopted by said Board and that
the same is in full force and effect. As to any fact or
matter the manner of ascertainment of which is not specif-
ically described herein, the Indenture Trustee may for all
purposes hereof rely on a certificate, signed by an of-
ficer of the Lessee, as to such fact or matter, and such
certificate shall constitute full protection to the Inden-
ture Trustee for any action taken or omitted to be taken
by it in good faith in reliance thereon. The Indenture
Trustee shall furnish to the Owner Trustee upon request
such information and copies of such documents as the
Indenture Trustee may have and as are necessary for the
owner Trustee to perform its duties under Article II
hereof. The Indenture Trustee shall assume, and shall be
fully protected in assuming, that the Owner Trustee is
authorized by the Trust Agreement to enter into this
Indenture and to take all action permitted to be taken by
it pursuant to the provisions hereof, and shall not in-
quire into the authorization of the Owner Trustee with
respect thereto. 1In the administration of the trusts
hereunder, the Indenture Trustee may execute any of the
trusts or powers hereof and perform its powers and duties
hereunder directly or through agents or attorneys and may,
at the expense of the Indenture Estate, consult with
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independent counsel, accountants and other skilled persons
to be selected and employed by it, and the Indenture
Trustee shall not be liable for anything done, suffered,
or omitted in good faith by it in accordance with the
written advice or opinion of any such independent counsel,
accountants or other skilled persons acting within such
persons’ area of competence (so long as the Indenture
Trustee shall have exercised reasonable care in selecting
such persons).

Section 6.06. Not Acting in Individual Capaci-
ty. The Owner Trustee and the Indenture Trustee each acts

hereunder solely as trustee hereunder and, in the case of
the Owner Trustee, under the Trust Agreement and not in
its individual capacity unless otherwise expressly pro-
vided; and all Persons, other than the holders of Equip-
ment Notes to the extent expressly provided in this Inden-
ture, having any claim against the Owner Trustee or the
Indenture Trustee by reason of the transactions contempla-
ted hereby shall, subject to the lien and priorities of
payment as herein provided, look only to the Indenture
Estate for payment or satisfaction thereof.

Section 6.07. No Compensation from Loan Par-
ticipants or Indenture Estate. The Owner Trustee and the
Indenture Trustee agree that they shall have no right
against the holders of the Equipment Notes or, in the
case of the Indenture Trustee, except as provided in Sec-
tions 3.03 and 4.03, the Indenture Estate, for any fee as
compensation for its services hereunder.

ARTICLE VII

INDEMNIFICATION OF INDENTURE TRUSTEE
AND LOAN PARTICIPANTS

Section 7.01. Scope of Indemnification. The
Owner Trustee hereby agrees, whether or not any of the
transactions contemplated hereby or in the Participation
Agreement shall be consummated, except as to matters
covered by the indemnity furnished pursuant to Sec-
tion 5.03 hereof, to assume liability for, and does hereby
indemnify, protect, save and keep harmless the Indenture
Trustee, in its individual capacity and its successors,
assigns, agents and servants, from and against any and all
liabilities (including strict tort liability), obliga-
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tions, losses, damages, penalties, taxes (excluding any
taxes, fees or other charges on, based on, or measured

by, any fees or compensation received by the Indenture
Trustee for services rendered in connection with the
transactions contemplated hereby and any taxes, fees or
other charges against which the Lessee is not required to
indemnify pursuant to Section 7.1 of the Participation
Agreement), claims, actions, suits, costs, expenses or
disbursements (including reasonable legal fees and ex-
penses) of any kind and nature whatsoever which may be im-
posed on, incurred by or asserted against the Indenture
Estate or the Indenture Trustee (whether or not also
indemnified against by any other person under any other
document) in any way relating to or arising out of this
Indenture, the Trust Agreement and Indenture Supplement,
the Trust Agreement, the Equipment Notes, the Lease, or
the Participation Agreement or the enforcement of any of
the terms of any thereof, or in any way relating to or
arising out of the manufacture, purchase, acceptance, non-
acceptance, rejection, ownership, delivery, lease, sub-
lease, registration, re-registration, possession, use,
operation, condition, sale, return or other disposition of
the Equipment or any part thereof (including, without
limitation, latent and other defects, whether or not
discoverable, and any claim for patent, trademark or
copyright infringement), or in any way relating to or
arising out of the administration of the Trust Estate or
the Indenture Estate or the action or inaction of the
Owner Trustee or the Indenture Trustee hereunder except
only in the case of willful misconduct or gross negligence
of the Indenture Trustee in the performance of its duties
hereunder or the breach of any of its representations and
warranties set forth herein or in Section 3.3 of the Par-
ticipation Agreement; provided that the Indenture Trustee
shall not make any claim under this Section 7.01 for any
claim or expense indemnified against by the Lessee under
the Participation Agreement without first making demand on
the Lessee for payment of such claim or expense; provided
further that, notwithstanding any provision to the
contrary herein, the scope of the Owner Trustee’s
indemnity obligations under this Section 7.01 shall not
exceed the scope of the indemnity obligations of the
Lessee under Section 7.1 and 7.2 of the Participation
Agreement.
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ARTICLE VIII

SUCCESSOR TRUSTEES

Section 8.01. Notice of Successor Owner Trust-
ee. In the case of any appointment of a successor to the
Owner Trustee pursuant to the Trust Agreement or any
merger, conversion, consolidation or sale of substantially
all the business involving the Owner Trustee pursuant to
the Trust Agreement, the successor Owner Trustee shall
give prompt written notice thereof to the Indenture
Trustee, the Lessee and the holders of all Equipment Notes
at the time outstanding.

Section 8.02. Resignation of Indenture Trustee;
Appointment of Successor. The resignation or removal of
the Indenture Trustee and the appointment of a successor
Indenture Trustee shall become effective only upon the
successor Indenture Trustee’s acceptance of appointment as
provided in this Section 8.02. The Indenture Trustee or
any successor thereto may resign at any time without cause
by giving at least 30 days’ prior written notice to the
Owner Trustee, the Lessee and the holders of the Equipment
Notes. A Majority in Interest may at any time remove the
Indenture Trustee without cause by an instrument in writ-
ing delivered to the Owner Trustee, the Lessee and the
Indenture Trustee. In addition, the Lessee, on behalf of
the Owner Trustee, may remove the Indenture Trustee if:

(1) the Indenture Trustee fails to comply with Sec-

tion 8.02(c), (ii) the Indenture Trustee is adjudged a
bankrupt or an insolvent, (iii) a receiver or public
officer takes charge of the Indenture Trustee or its prop-
erty or (iv) the Indenture Trustee becomes incapable of
acting.

In the case of the resignation or removal of the
Indenture Trustee, the Lessee, on behalf of the Owner
Trustee (or, in the case of removal, as its designee, the
Lessee, to the extent provided by Section 10 of the Par-
ticipation Agreement) shall promptly appoint a successor
Indenture Trustee, provided that a Majority in Interest
may appoint, within one year after such resignation or
removal, a successor Indenture Trustee which may be other
than the successor Indenture Trustee appointed as provided
above, and such successor Indenture Trustee appointed as
provided above shall be superseded by the successor Inden-
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ture Trustee so appointed by a Majority in Interest. 1If a
successor Indenture Trustee shall not have been appointed
and accepted its appointment hereunder within 60 days
after the Indenture Trustee gives notice of resignation as
provided above, the retiring Indenture Trustee, the Les-
see, the Owner Trustee or a Majority in Interest may
petition any court of competent jurisdiction for the
appointment of a successor Indenture Trustee. Any succes-
sor Indenture Trustee so appointed by such court shall
immediately and without further act be superseded by any
successor Indenture Trustee appointed as provided in the
proviso to the fifth sentence of this paragraph (a) within
one year from the date of the appointment by such court.

(b) Any successor Indenture Trustee, however
appointed, shall execute and deliver to the Owner Trustee
and the Lessee and to the predecessor Indenture Trustee an
instrument accepting such appointment, and thereupon such
successor Indenture Trustee, without further act, shall
become vested with all the estates, properties, rights,
powers, duties and trusts of the predecessor Indenture
Trustee hereunder in the trusts hereunder applicable to it
with like effect as if originally named the Indenture
Trustee herein; but nevertheless, upon the written request
of such successor Indenture Trustee, such predecessor
Indenture Trustee shall execute and deliver an instrument
transferring to such Indenture Trustee, upon the trusts
herein expressed applicable to it, all the estates, prop-
erties, rights, powers and trusts of such predecessor
Indenture Trustee, and such Indenture Trustee shall duly
assign, transfer, deliver and pay over to such successor
Indenture Trustee all moneys or other property then held
by such predecessor Indenture Trustee hereunder.

(c) The Indenture Trustee shall be a bank or
trust company having a combined capital and surplus of at
least $100,000,000, if there be such an institution will-
ing, able and legally qualified to perform the duties of
the Indenture Trustee hereunder upon reasonable or cus-
tomary terms.

(d) Any corporation into which the Indenture
Trustee may be merged or converted or with which it may be
consolidated, or any corporation resulting from any mer-
ger, conversion or consolidation to which the Indenture
Trustee shall be a party, or any corporation to which
substantially all the business of the Indenture Trustee
may be transferred, shall, subject to the terms of para-
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graph (c¢) of this Section, be the Indenture Trustee under
this Indenture without further act.

ARTICLE IX

SUPPLEMENTS AND AMENDMENTS
TO THIS INDENTURE AND OTHER DOCUMENTS

Section 9.01. (a) Supplemental Indentures
Without Consent of Holders. The Owner Trustee and the

Indenture Trustee, at any time and from time to time,

without notice to or the consent of any holders of any
Equipment Notes, may enter into one or more indentures
supplemental hereto for any of the following purposes:

(i) to correct or amplify the description of
any property at any time subject to the lien of this
Indenture or better to assure, convey and confirm
unto the Indenture Trustee any property subject or
required to be subject to the lien of this Indenture
or to subject to the lien of this Indenture any Unit
or Units substituted for any Unit or Units in accor-
dance with the Lease; provided, however, that inden-
ture supplements entered into for the purpose of
subjecting to the lien of this Indenture any Unit or
Units substituted for any in accordance with the
Lease need only be executed by the Owner Trustee; or

(ii) to evidence the succession of another
trustee to the Owner Trustee and the assumption by
any such successor of the covenants of the Owner
Trustee herein and in the Equipment Notes contained,
or to evidence (in accordance with Article VIII) the
succession of a new Indenture Trustee hereunder; or

(iii) to add to the covenants of the Owner Trust-
ee, for the benefit of the holders of the Equipment
Notes, or to surrender any right or power herein
conferred upon the Owner Trustee; or

(iv) to cure any ambiguity, to correct or sup-
plement any provision herein which may be defective
or inconsistent with any other provision herein, or
to make any other provisions with respect to matters
or questions arising hereunder so long as any such
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action does not adversely affect the interests of the
holders of the Equipment Notes;

provided that without the consent of the Lessee, no such
supplement to this Indenture or waiver or modification of
the terms hereof shall alter or modify Article III or IX
or the provisions of the proviso to Section 4.03(a) or
Section 2.01, 2.02, 2.05, 2.10 or 4.05.

(b) Supplemental Indentures With Consent of
Majority In Interest. With the written consent of a
Majority in Interest, the Owner Trustee may, and the
Indenture Trustee, subject to Section 9.02 hereof, shall,
at any time and from time to time, enter into an indenture
or indentures supplemental hereto for the purpose of
adding any provisions to or changing in any manner or
eliminating any of the provisions of this Indenture or of
modifying in any manner the rights and obligations of
holders of the Equipment Notes and of the Owner Trustee
under this Indenture; provided, however, without the
consent of each holder of an Equipment Note affected
thereby, no such supplemental indenture shall:

(1) change the final maturity of the principal
of any Equipment Note, or change the dates or amounts
of payment of any installment of the principal of or
premium, if any, or interest on any Equipment Note,
or reduce the principal amount thereof or the premi-
um, if any, or interest thereon, or change to a
location outside the United States the place of
payment where, or the coin or currency in which, any
Equipment Note or the premium, if any, or interest
thereon is payable, or impair the right to institute
suit for the enforcement of any such payment of
principal or premium, if any, or interest on or after
the date such principal or premium, if any, or inter-
est becomes due and payable; or

(2) create any lien with respect to the Inden-
ture Estate ranking prior to, or on a parity with,
the security interest created by this Indenture
except such as are permitted by this Indenture, or
deprive any holder of an Equipment Note of the bene-
fit of the lien on the Indenture Estate created by
this Indenture; or

(3) reduce the percentage in principal amount
of the Equipment Notes, the consent of whose holders
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is required for any such supplemental indenture, or
the consent of whose holders is required for any
waiver (of compliance with certain provisions of this
Indenture, or of certain defaults hereunder and their
consequences) provided for in this Indenture; or

(4) modify any provisions of this Sec-
tion 9.01(b), except to provide that certain other
provisions of this Indenture cannot be modified or
waived without the consent of the holder of each
Equipment Note affected thereby:;

provided that without the consent of the Lessee, no such
supplement to this Indenture or waiver or modification of
the terms hereof shall alter or modify Article III or IX
or the provisions of the proviso to Section 4.03(a) or
Section 2.01, 2.02, 2.05, 2.10 or 4.05.

Section 9.02. Indenture Trustee Protected. 1If
in the opinion of the Indenture Trustee any document
required to be executed pursuant to the terms of Sec-
tion 9.01 adversely affects any right, duty, immunity or
indemnity in favor of the Indenture Trustee under this
Indenture, the Participation Agreement or the Lease, the
Indenture Trustee may in its discretion decline to execute
such document.

Section 9.03. Request of Substance, Not Form.
It shall not be necessary for the consent of the holders

of Equipment Notes under Section 9.01(b) to approve the

particular form of any proposed supplemental indenture,

but it shall be sufficient if such consent shall approve
the substance thereof.

Section 9.04. Documents Mailed to Holders.
Promptly after the execution by the Indenture Trustee of
any document entered into pursuant to Section 9.01(b),
the Indenture Trustee shall mail, by first-class mail,
postage prepaid, a conformed copy thereof to each holder
of an Equipment Note at its address last known to the
Indenture Trustee, but the failure of the Indenture Trust-
ee to mail such conformed copies shall not impair or
affect the validity of such document.

Section 9.05. Amendments, Waivers, etc. of
Other Documents. (a) Without the consent of a Majority

in Interest, the respective parties to the Lease, the
Participation Agreement and the Trust Agreement may not
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modify, amend or supplement any of such agreements, or
glve any consent, waiver, authorization or approval there-
under, for the purpose of adding any provisions to or
changing in any manner or eliminating any of the provi-
sions thereof or of modifying in any manner the rights of
the respective parties thereunder; provided, however, that
the actions specified in subsection (b) of this Sec-

tion 9.05 may be taken without the consent of the Loan
Trustee or of any holder of an Equipment Note.

(b) Subject to the provisions of subsection (c)
of this Section 9.05, the respective parties to the Lease,
the Trust Agreement and the Participation Agreement, at
any time and from time to time without the consent of the
Indenture Trustee or of any holder of an Equipment Note,
may:

(1) so long as no Indenture Event of Default
shall have occurred and be continuing, modify, amend
or supplement the Lease, or give any consent, waiver,
authorization or approval with respect thereto,
except that without compliance with subsection (a)
of this Section 9.05, the parties to the Lease shall
not modify, amend or supplement, Or give any consent,
waiver, authorization or approval for the purpose of
adding any provisions to or changing in any manner or
eliminating any of the provisions thereof or of
modifying in any manner the rights of the respective
parties thereunder, with respect to the following
provisions of the Lease: Section 2, Section 3.1 (if
the result thereof would be to shorten the Basic
Term to a period shorter than the period ending with
the final maturity of the Equipment Notes), Sec-
tion 3.2, Section 3.3 (except for clause (i) of the
second sentence thereof), Section 3.6 (except insofar
as it relates to the address or account information
of the Owner Trustee or Indenture Trustee) (other
than as such Sections 3.1 through 3.6 may be amended
pursuant to Section 3.4 of the Lease as originally
executed), Section 4, Section 7, Section 10 (except
that additional requirements may be imposed on the
Lessee’s ability to terminate the Lease with respect
to a Unit), Section 11 (except that additional
requirements may be imposed on the Lessee’s ability
to replace a Unit subject to an Event of Loss), Sec-
tion 12 (except that additional insurance require-
ments may be imposed on the Lessee), Section 13.2,
Section 14, Section 15, Section 16, Section 18, Sec-
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tion 19, Section 21, Section 22.1, Section 24; pro-
vided that, in the event an Indenture Event of De-
fault shall have occurred and be continuing, the
Indenture Trustee shall have all rights of the Owner
Trustee as "Lessor" under the Lease to modify, amend
or supplement the Lease or give any consent, waiver,
authorization or approval thereunder, for the purpose
of adding any provisions to or changing in any manner
or eliminating any of the provisions thereof or of
modifying in any manner the rights of the "Lessor"
thereunder; provided further that, subject to the
Indenture Trustee’s rights to exercise remedies under
Section 15 of the Lease without the prior consent of
the Owner Trustee, and whether or not an Indenture
Event of Default shall have occurred and be continu-
ing, no such action shall be taken with respect to
any of the provisions of Sections 3, 5.1, 6, 8, 9,
10, 11, 12 (with respect to public liability in-
surance coverage of the Owner Trustee and the Owner
Participant), 14, 17, 18, 22, 24 and 26 of the Lease
and any definition of terms used in the Lease, to the
extent that any modification of such definition would
result in a modification of the Lease not permitted
pursuant to this proviso or, to the extent such
action shall affect the amount or timing of any
amounts payable by the Lessee under the Lease as
originally executed (or as subsequently modified with
the consent of the Owner Trustee) which, absent the
occurrence and continuance of an Indenture Event of
Default, will be distributable to the Owner Trustee
under Article III, any other section of the Lease;
and any definition of terms used in the Lease, to the
extent that any modification of such definition would
result in a modification of the Lease not permitted
pursuant to this subsection (b):

(2) modify, amend or supplement the Trust
Agreement, or give any consent, waiver, authorization
or approval with respect thereto, except that without
compliance with subsection (a) of this Section 9.05,
the parties to the Trust Agreement shall not modify,
amend or supplement, or give any consent, waiver,
authorization or approval for the purpose of adding
any provisions to or changing in any manner or elimi-
nating any of the provisions thereof or of modifying
in any manner the rights of the respective parties
thereunder, with respect to the following provisions
of the Trust Agreement: Section 2.02, Sec-
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tion 4.01(a), Article VIII, Section 10.01, Sec-

tion 11.01, and any definition of terms used in the
Trust Agreement, to the extent that any modification
of such definition would result in a modification of
the Trust Agreement not permitted pursuant to this
subsection (b):

(3) modify, amend or supplement the Participa-
tion Agreement, or give any consent, waiver, authori-
zation or approval with respect thereto, except that
without compliance with subsection (a) of this Sec-
tion 9.05, the parties to the Participation Agree-
ment shall not modify, amend or supplement, or give
any consent, waiver, authorization or approval for
the purpose of adding any provisions to or changing
in any manner or eliminating any of the provisions
thereof or of modifying in any manner the rights of
the respective parties thereunder, with respect to
the following provisions of the Participation Agree-
ment: Sections 2.2, 2.3, 3, 4, 7(b), 7(c), 7(4),
7(e), 7(£f), 7(g), 7(h) and 7(i) (insofar as such
Sections relate to the Indenture Trustee and the
holders of the Equipment Notes), and Section 11.2,
each provision of the Participation Agreement which
specifically refers to the Indenture Trustee or Loan
Participants and any definition of terms used in the
Participation Agreement, to the extent that any
modification of such definition would result in a
modification of the Participation Agreement not
permitted pursuant to this subsection (b); and

(4) modify, amend or supplement any of said
agreements in order to cure any ambiguity, to correct
or supplement any provision thereof which may be
defective or inconsistent with any other provision
thereof or any provision of this Indenture, or to
make any other provision with respect to matters or
questions arising thereunder or under this Indenture
which shall not be inconsistent with the provisions
of this Indenture, provided any such action shall not
adversely affect the interests of the holders of the
Equipment Notes.

(c) No modification, amendment, supplement,

consent, waiver, authorization or approval with respect to
the Lease or the Participation Agreement, whether effected
pursuant to subsection (a) or pursuant to subsection (b)

of this Section 9.05, and anything in such subsections or
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elsewhere in this Indenture to the contrary notwithstand-
ing, shall, without the consent of the holder of each
Equipment Note affected thereby:

(1) modify, amend or supplement the Lease in
such a way as to extend the time of payment of Basic
Rent or Stipulated Loss Value and any other amounts
payable under, or as provided in, the Lease upon the
occurrence of an Event of Loss or Termination Value
and any other amounts payable under, or as provided
in, the Lease upon termination thereof or reduce the
amount of any installment of Basic Rent so that the
same is less than the payment of interest and prin-
cipal on the Equipment Notes, as the case may be, to
be made from such installment of Basic Rent or reduce
the aggregate amount of Stipulated Loss Value and any
other amounts payable under, or as provided in, the
Lease upon the occurrence of an Event of Loss so that
the same is less than the accrued interest on and
principal of the Equipment Notes required to be paid
at the time of such payments, or reduce the amount of
Termination Value and any other amounts payable
under, or as provided in, the Lease upon termination
thereof so that the same is less than the accrued
interest on and principal of the Equipment Notes
required to be paid at the time of such payments; or

(2) modify, amend or supplement the Lease in
such a way as to, or consent to any assignment of the
Lease or give any consent, waiver, authorization or
approval which would, release the Lessee from its
obligation in respect of payment of Basic Rent or
Stipulated Loss Value and any other amounts payable
under, or as provided in, the Lease upon the occur-
rence of an Event of Loss, or Termination Value and
any other amounts payable under, or as provided in,
the Lease upon termination thereof, except for any
such assignment pursuant to Section 6.8 of the Par-
ticipation Agreement, and except as provided in the
Lease.
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ARTICLE X

MISCELLANEOUS

Section 10.01. Termination of Indenture. With
respect to each Unit, this Indenture and the trusts creat-
ed hereby shall terminate and this Indenture shall be of
no further force or effect upon the earliest to occur of
(1) the termination of the Lease with respect to such
Unit by Lessee pursuant to Section 10 thereof and upon
payment in full to the Indenture Trustee of the amounts
required to be paid pursuant to Section 2.10(a) in respect
of such Unit, (ii) the termination of the lLease with
respect to such Unit pursuant to Section 11 thereof and
upon payment in full to the Indenture Trustee of the
amounts required to be paid pursuant to Section 2.10(b) in
respect of such Unit, (iii) the termination of the Lease
with respect to such Unit pursuant to Section 22.1 of the
Lease and upon the payment in full to the Indenture Trust-
ee of the amounts required to be paid pursuant to Sec-
tion 2.10(c) in respect of such Unit, and (iv) the payment
in full of the principal amount of and interest on all
Equipment Notes outstanding hereunder and all other sums
payable to the Indenture Trustee and the holders of the
Equipment Notes hereunder and under such Equipment Notes
and under the Participation Agreement.

Section 10.02. No lLegal Title to Indenture
Estate in Holders. No holder of an Equipment Note shall

have legal title to any part of the Indenture Estate. No
transfer, by operation of law or otherwise, of any
Equipment Note or other right, title and interest of any
holder of an Equipment Note in and to the Indenture Estate
or hereunder shall operate to terminate this Indenture or
the trusts hereunder or entitle any successor or trans-
feree of such holder to an accounting or to the transfer
to it of legal title to any part of the Indenture Estate.

Section 10.03. Sale of Equipment by Indenture
Trustee is Binding. Any sale or other conveyance of the
Equipment by the Indenture Trustee made pursuant to the
terms of this Indenture or the Lease shall bind the hold-
ers of the Equipment Notes, the Owner Trustee and the
Owner Participant and shall be effective to transfer or
convey all right, title and interest of the Indenture
Trustee, the Owner Trustee, the Owner Participant and such
holders of the Equipment Notes in and to the Equipment.
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No purchaser or other grantee shall be required to inquire
as to the authorization, necessity, expediency or regular-
ity of such sale or conveyance or as to the application of
any sale or other proceeds with respect thereto by the
Indenture Trustee.

Section 10.04. Remedies Cumulative. Each and
every right, power and remedy herein specifically given to
the Indenture Trustee or otherwise in this Indenture shall
be cumulative and shall be in addition to every other
right, power and remedy herein specifically given or now
or hereafter existing at law, in equity or by statute, and
each and every right, power and remedy whether specifical-
ly herein given or otherwise existing may be exercised
from time to time and as often and in such order as may be
deemed expedient by the Indenture Trustee, and the exer-
cise or the beginning of the exercise of any power or
remedy shall not be construed to be a waiver of the right
to exercise at the time or thereafter any other right,
power or remedy. No delay or omission by the Indenture
Trustee in the exercise of any right, remedy or power or
in the pursuance of any remedy shall impair any such
right, power or remedy or be construed to be a waiver of
any default on the part of the Owner Trustee or the Lessee
or to be an acquiescence therein.

Section 10.05. Discontinuance of Proceedings.
In case the Indenture Trustee shall have proceeded to
enforce any right, power or remedy under this Indenture by
foreclosure, entry or otherwise, and such proceedings
shall have been discontinued or abandoned for any reason
or shall have been determined adversely to the Indenture
Trustee, then and in every such case the Owner Trustee,
the Owner Participant, the Indenture Trustee and the
Lessee shall be restored to their former positions and
rights hereunder with respect to the Indenture Estate,
and all rights, remedies and powers of the Indenture
Trustee shall continue as if no such proceedings had been
undertaken (but otherwise without prejudice).

Section 10.06. Indenture and Equipment Notes
for Benefit of Owner Trustee, Indenture Trustee, Owner

Participant and Holders Only. Nothing in this Indenture,
whether express or implied, shall be construed to give to
any Person other than the Owner Trustee (individually and
as trustee), the Indenture Trustee, the Owner Participant
(as set forth herein), the Lessee and the holders of the
Equipment Notes any legal or equitable right, remedy or
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claim under or in respect of this Indenture or any
Equipment Note.

Section 10.07. Notices. Unless otherwise
expressly specified or permitted by the terms hereof, all
notices required or permitted under the terms and provi-
sions hereof shall be in writing, and shall become effec-
tive when deposited in the United States mail, with proper
postage for first class registered or certified mail
prepaid, when delivered personally, or, if promptly con-
firmed by mail as provided above, when dispatched by
telegram, telex or other written telecommunication ad-
dressed (1) if to the Owner Trustee, at its office at
Rodney Square North, Wilmington, Delaware 19890 Attention:
Corporate Trust Administration (BN 1990-C) (ili) if to the
Indenture Trustee, at its office at 777 Main Street,
Hartford, Connecticut 06115 Attentian: Corporate Trust
Department BN 1990-C), (iii) if to any Loan Participant,
at such address as is set forth on Schedule 2 of the
Participation Agreement or, if not so specified, at the
address set forth in the register maintained pursuant to
Section 2.07 hereof, or at such address as such Loan
Participant shall have furnished by notice to the Owner
Trustee and the Indenture Trustee, (iv) if to the Lessee,
at 777 Main Street, Fort Worth, Texas 76102, Attention:
Treasurer, (v) if to the Owner Participant, at its office
at c¢c/o BOT Financial Corporation, 125 Summer Street,
Boston, Massachusetts 02110, Attention: Burlington
Northern Railroad Company (BN 1990-C) Trusts, and (vi) if
to any of the foregoing Persons, at such other address as
such Person shall from time to time designate by written

notice to the other parties hereto in accordance with this
Section 10.07.

Notwithstanding the foregoing provisions, for
purposes of Sections 4.01, 4.02, 5.01 and 5.02, written
notice shall be deemed given when it is in fact received
(by mail or otherwise) by any addressee at the respective
addresses specified above.

Notwithstanding any other provision hereof,if an
installment of Basic Rent or any payment of principal of,
premium, if any, and interest on the Equipment Notes is
not received by the Indenture Trustee when due, the
Indenture Trustee shall on the next succeeding Business
Day use its reasonable best efforts to give immediate
written notice by telex or its equivalent or by telephone
(confirmed in writing) to the Owner Trustee, each holder
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of an Equipment Note, the Owner Participant and the
Lessee, which shall be effective when given.

Section 10.08. Severability. Any provision of
this Indenture which is prohibited or unenforceable in any
jurisdiction shall, as to such jurisdiction, be ineffec-
tive to the extent of such prohibition or enforceability
without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any jurisdic-
tion shall not invalidate or render unenforceable such
provision in any other jurisdiction. In the event of any
inconsistency or conflict between any provision of this
Indenture and any provision of the Trust Agreement, such
provision in this Indenture shall govern and control.

Section 10.09. Separate Counterparts. This
Indenture may be executed in any number of counterparts
(and each of the parties hereto shall not be required to
execute the same counterpart). Each counterpart of this
Indenture including a signature page executed by each of
the parties hereto shall be an original counterpart of
this Indenture, but all of such counterparts together
shall constitute one instrument.

Section 10.10. Successors and Assigns. All
covenants and agreements contained herein shall be binding
upon, and inure to the benefit of, the Owner Trustee and
its successors and permitted assigns, the Owner Partici-
pant and its successors and permitted assigns, and the
Indenture Trustee and its successors and permitted as-
signs, and each holder of an Equipment Note, all as herein
provided. Any request, notice, direction, consent, waiver
or other instrument or action by any holder of an
Equipment Note shall bind the successors and assigns of
such holder.

Section 10.11. Headings. The headings of the
various Articles and Sections herein are for convenience
of reference only and shall not define or limit any of
the terms or provisions hereof.

Section 10.12. Governing Law. THIS INDENTURE
SHALL IN ALL RESPECTS BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, IN-
CLUDING ALL MATTERS OF CONSTRUCTION, VALIDITY AND PERFOR-
MANCE. THIS INDENTURE IS BEING DELIVERED IN THE STATE OF
NEW YORK.
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Section 10.13. Normal] Commercial Relations.
Anything contained in this Indenture to the contrary

notwithstanding, the Owner Participant, the Owner Trustee
or the Indenture Trustee or any affiliate of the Owner
Participant, the Owner Trustee or the Indenture Trustee
may enter into commercial banking or other financial
transactions, and conduct banking or other commercial
relationships, with the Lessee, any holder of an Equipment
Note or the Indenture Trustee (in its individual capacity
or otherwise) fully to the same extent as if this Inden-
ture were not in effect, including, without limitation,
the making of loans or other extensions of credit for any
purpose whatsoever.
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IN WITNESS WHEREOF, the parties hereto have
caused this Indenture to be duly executed by their respec-
tive officers or attorneys-in-fact, as the case may be,

thereunto duly authorized, as of the day and year first
above written.

THE CONNECTICUT NATIONAL BANK,
as Indenture Truste

By: béi)lALlez

N?‘éi—‘ _ Valerie Sghew
Title: Tpyst Officer

WILMINGTON TRUST COMPANY,
not in its individual capacity except
as set forth in Section 6.03 hereof,
but solely as Owner Trustee

By:

Name:
Title:



STATE OF, CONNECTICUT
CounTY OoF YARTFORD )

S8

On this /%477, day of September, 1990, before me
personally appeared Valerie Senew, to me personally known,
who being duly sworn, says that she is a Corporate Trust
Officer of THE CONNECTICUT NATIONAL BANK, that said
instrument was signed on September /£, 1990 on behalf of
said national banking association by authority of its
Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

] &%ﬁ@

s Notary Public

”ﬁ,:\ My Commission Expires:
s | DPAWN PICCOLI HEINTZ
’ NOTARY PUBLIC
MY COMMISSION EXPIRES MARCH 311992




IN WITNESS WHEREOF, the parties hereto have
caused this Indenture to be duly executed by their respec-
tive officers or attorneys-in-fact, as the case may be,

thereunto duly authorized, as of the day and year first
above written.

THE CONNECTICUT NATIONAL BANK,
as Indenture Trustee

By:

Name:
Title:

WILMINGTON TRUST COMPANY,
not in its individual capacity except
as set forth in Section 6.03 hereof,
but solely as Owner Trustee

Name:

Title: Emmett R. Harmon
Vice President

3
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STATE OF DELAWARE
ss:
COUNTY OF NEW CASTLE

)

)

)
On this //7£\day of September, 1990, before me
personally appeared _EMMETT R. HARMON , to me personally
known, who being duly sworn, says that he/she is a
Corporate Trust Officer of WILMINGTON TRUST COMPANY, that
said instrument was signed on September /"], 1990 on behalf
of said corporation by authority of its Board of Direc-
tors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said cor-

Not Publlc

[NOTARIAL SEAL)

My Commission Expires:
NOTARY PUPLIC
My Commussion exp:r s May 30, 1092




10322300 Exhibit A
Trust Indenture and Security Agreement

TRUST INDENTURE SUPPLEMENT
(BN 19%90-C) NO.

This INDENTURE SUPPLEMENT (BN 1990-C) No. ,
dated , (this "Indenture Supplement"), of WIL~-
MINGTON TRUST COMPANY, a Delaware banking corporation,
not 1in its individual capacity but solely as trustee (the
"Owner Trustee") under the Trust Agreement (BN 1990-C),
dated as of September 14, 1990 (the "Trust Agreement"),
between the Owner Trustee in its individual capacity and
Unionbanc Leasing Corporation, a California corporation,
as Owher Participant:

WHEREAS, the Trust Agreement provides for the
execution and delivery of supplements thereto (individual-
ly, an "Indenture Supplement" and, collectively, "Inden-
ture Supplements") substantially in the form hereof which
shall particularly describe the Equipment (such term and
other terms defined in the Indenture referred to below
being used herein as therein defined) included in the
property covered by the Trust Agreement, by having at-
tached thereto a copy of the Lease Supplement covering
the Equipment;

WHEREAS, Trust Indenture and Security Agreement
(BN 1990-C) No. __, dated as of September 14, 1990 (the
"Indenture"), between the Owner Trustee and The Connec-
ticut National Bank, as Indenture Trustee (the "Indenture
Trustee"), provides for the execution and delivery of
Indenture Supplements thereto substantially in the form
hereof which shall particularly describe the Equipment, by
having attached thereto a copy of the Lease Supplement,
and shall specifically mortgage the Equipment to the
Indenture Trustee; and

WHEREAS, each of the Trust Agreement and the
Indenture relates to the Equipment described in the copy
of the Lease Supplement of even date herewith attached
hereto and made a part hereof, and a counterpart of each
of the Trust Agreement and the Indenture is attached to
and made a part of this Indenture Supplement;

NOW, THEREFORE, in order to secure the prompt
payment of the principal of, and premium, if any, and
interest on all of the Equipment Notes from time to time



outstanding under the Indenture and the performance and
observance by the Owner Trustee of all the agreements,
covenants and provisions in the Indenture for the benefit
of the holders of the Equipment Notes 1n the Equipment
Notes, subject to the terms and conditions of the Inden-
ture, and 1n consideration of the premises and of the
covenants contained 1n the Indenture and of the acceptance
of the Equipment Notes by the holders thereof, and of the
sum of $1.00 paid to the Owner Trustee by the Indenture
Trustee at or before the delivery hereof, the receipt
whereof is hereby acknowledged, the Owner Trustee (i) has
sold, assigned, transferred, pledged and confirmed, and
does hereby sell, assign, transfer, pledge and confirm,
the property comprising the Equipment described in the
copy of the Lease Supplement attached hereto (ii) has
sold, assigned, transferred and set over, all of the
right, title and interest of the Owner Trustee under, in
and to the Lease Supplement of even date herewith (exclud-
1ng, however, any rights to Excepted Property thereunder),
referred to above, to the Indenture Trustee, its succes-
sors and assigns, in the trust created by the Indenture
for the benefit of the holders from time to time of the
Equipment Notes.

To have and to hold all and singular the afore-
said property unto the Indenture Trustee, its successors
and assigns, in trust for the benefit and security of the
holders from time to time of the Equipment Notes and for
the uses and purposes and subject to the terms and provi-
sions set forth in the Indenture.

This Supplement shall be construed as supplemen-
tal to the Indenture and to the Trust Agreement and shall
form a part of each, and the Trust Agreement and the
Indenture are each hereby incorporated by reference herein
and each 1s hereby ratified, approved and confirmed.

This Supplement is being delivered in the State
of New York.

This Supplement may be executed by the Owner
Trustee in separate counterparts, each of which when so
executed and delivered is an original, but all such coun-
terparts shall together constitute but one and the same
Supplement.

AND FURTHER, the Owner Trustee hereby acknowled-
ges that the Equipment referred to in the aforesaid Lease



Supplement attached hereto and made a part hereof has been
delivered to the Owner Trustee and 1is included in the
property of the Owner Trustee covered by all the terms and
conditions of the Trust Agreement, subject to the pledge
or mortgage thereof under the Indenture.

IN WITNESS WHEREOF, the Owner Trustee has caused
this Indenture Supplement to be duly executed by one of
its duly authorized officers, as of the day and year first
above written.

WILMINGTON TRUST COMPANY,
not in its individual capacity,
but solely as Owner Trustee

Title:



Exhibit B
Trust Indenture and Security Agreement (BN 1990-C)

TERMS OF EQUIPMENT NOTES

Maximum
Aggregate
Principal Interest Final
Equipment Notes Amount Rate Maturity
Series 1 Equipment
Notes $15,007,949.00 9.81% March 26, 2004

Series 2 Equipment
Notes $12,822,098.00 10.13% March 26, 2010



Exhibit C

Trust Indenture and Security Agreement (BN 1990-C)

Equipment Notes

Series 1 Equipment
Notes

Series 2 Equipment
Notes

LOAN PARTICIPANTS

Loan
Participants

The Connecticut National
Bank, as Trustee under
the Pass Through Trust
Agreement No. 1, dated
as of September 14, 1990,
between The Connecticut
National Bank and
Burlington Northern
Railroad Company.

The Connecticut National
Bank, as Trustee under
the Pass Through Trust
Agreement No. 2, dated
as of September 14, 1990,
between The Connecticut
National Bank and
Burlington Northern
Railroad Company

Percentage of
Principal Amount

100%

100%



10322484 APPENDIX A
Equipment Lease Agreement
Trust Indenture and Security Agreement

DEFINITIONS

General Provisions

The following terms shall have the following
meanings for all purposes of the Operative Agreements
referred to below, unless otherwise defined in an Opera-
tive Agreement or the context thereof shall otherwise
require and such meanings shall be equally applicable to
both the singular and the plural forms of the terms herein
defined. 1In the case of any conflict between the provi-
sions of this Appendix A and the provisions of the main
body of any Operative Agreement, the provisions of the
main body of such Operative Agreement shall control the
construction of such Operative Agreement.

Unless the context otherwise requires, (i) ref-
erences to agreements shall be deemed to mean and include
such agreements as the same may be amended, supplemented
and otherwise modified from time to time, and (ii) refer-
ences to parties to agreements shall be deemed to include
the permitted successors and assigns of such parties.

Defined Terms

"Advance" shall have the meaning specified in
Section 3.5 of the Lease.

"Affiliate" of any Person shall mean any other
Person which directly or indirectly controls, or is con-
trolled by, or is under a common control with, such Per-
son. The term "control" means the possession, directly or
indirectly, of the power to direct or cause the direction
of the management and policies of a Person, whether
through the ownership of voting securities, by contract or
otherwise, and the terms "controlling" and "controlled"
shall have meanings correlative to the foregoing.

"Appraisal” shall have the meaning specified in
Section 4.3(a) of the Participation Agreement.

"Assignment of Warranties" shall mean the As-
signment of Warranties (BN 1990-C), dated as of Septem-

ber 14, 1990 between the Seller and the Owner Trustee, as
amended, supplemented or otherwise modified from time to
time.



"Average Life Date" shall mean, with respect to
the prepayment of an Equipment Note, the date which fol-
lows the prepayment date by a period equal to the Remain-
ing Weighted Average Life of such Equipment Note.

"Bankruptcy Code" shall mean the United States
Bankruptcy Reform Act of 1978, as amended from time to
time, 11 U.S.C. § 101 et seq.

"Basic Rent" shall mean, with respect to any
Unit of Equipment, all rent payable by the Lessee to the
Lessor pursuant to Section 3.2 of the Lease for the Basic
Term for such Unit, and all rent payable pursuant to Sec-
tion 22.2 of the Lease for any Renewal Term for such
Unit.

"Basic Term" shall have the meaning specified in
Section 3.1 of the Lease.

"Basic Term Commencement Date" shall mean
March 26, 1991.

"Basic Term Expiration Date" shall mean
March 26, 2011.

"Beneficial Interest" shall mean the interest of
the Owner Participant under the Trust Agreement.

"Bill of Sale" shall mean the bill of sale,
dated the Closing Date, from Seller to Owner Trustee
covering the Equipment, substantially in the form of Ex-
hibit B to the Participation Agreement.

"Business Day" shall mean any day other than a
Saturday, Sunday or a day on which commercial banking
institutions are authorized or required by law, regulation
or executive order to be closed in New York, New York,
Forth Worth, Texas, the city in which the principal place
of business of the Owner Participant is located, the city
and state in which the principal corporate trust office of
the Owner Trustee is located, and, until the lien of the
Indenture has been discharged, the city and state in which
the principal corporate trust office of the Indenture
Trustee is located.



"Certificate of Acceptance" shall have the
meaning specified in Section 2.3(b) of the Participation

Agreement.

"Change in Tax Law" shall mean a change, amend-
ment, modification, addition or deletion in or to the
Code, any regulation thereunder (whether proposed, tem-
porary or final) or any Revenue Ruling, Revenue Procedure
or other published administrative determination, in each
case after the execution and delivery of the Participation
Agreement.

"Closing Date" shall have the meaning specified
in Section 2.3(a) (i) of the Participation Agreement.

"Ccode" shall mean the Internal Revenue Code of
1986, as amended from time to time.

"Commitment" with respect to the Owner Par-
ticipant, shall have the meaning specified in Sec-
tion 2.2(a) to the Participation Agreement and with re-
spect to each Loan Participant, shall have the meaning
specified in Section 2.2(b) to the Participation Agree-
ment.

"Debt Amortization" with respect to any Equip-
ment Note shall mean the amortization schedule of prin-
cipal payments applicable thereto.

"Debt Rate" shall mean as of the date of deter-
mination, a rate equal to the weighted average rate of
interest per annum borne by the Equipment Notes then
outstanding (computed on the basis of a 360~day year of
twelve 30-day months).

"Determination Date" shall mean the 26th day of
any calendar month.

"Equipment" shall mean collectively those items
of railroad rolling stock described in the Lease Supple-
ments and the Indenture Supplements, together with any and
all accessions, additions, improvements and replacements
from time to time incorporated or installed in any item
thereof which are the property of the Owner Trustee pur-
suant to the terms of the Lease, and "Unit" shall mean
individually the various items thereof.



"Equipment Cost" shall mean, for each Unit, the
purchase price therefor paid by the Owner Trustee to the
Seller pursuant to Section 2 of the Participation Agree-
ment and as set forth in Schedule 1 to the Participation
Agreement with respect to such Unit.

"Equipment Notes" shall mean the Equipment
Notes, each to be substantially in the form therefor set
forth in Section 2.01 of the Indenture, issued by the
Owner Trustee pursuant to Section 2.02 of the Indenture,
and authenticated by the Indenture Trustee, in principal
amounts and bearing interest at the rates and payable as
provided in Section 2.02 of the Indenture and secured as
provided in the Granting Clause of the Indenture, and
shall include any Equipment Notes issued in exchange
therefor or replacement thereof pursuant to Section 2.07
or 2.08 of the Indenture.

"ERISA" shall mean the Employee Retirement
Income Security Act of 1974, as amended from time to
time, or any successor law.

"Event of ILoss" shall have the meaning specified
in Section 11.1 of the Lease.

"Excepted Property" shall mean (i) any right,
title or interest of the Owner Trustee in its individual
capacity or the Owner Participant to any payment which by
the terms of Section 7 or clause (y) of the first proviso
immediately following Section 11.2, to the extent such
proviso relates to tax indemnification, of the Participa-
tion Agreement, Section 17 of the Lease, Section 5.03 or
7.01 of the Trust Agreement or any section of the Tax
Indemnity Agreement or any corresponding payment under
Section 3.3 of the Lease shall be payable to the Owner
Trustee in its individual capacity or to the Owner Par-
ticipant, as the case may be, (ii) any insurance proceeds
payable under insurance maintained by the Owner Trustee in
its individual capacity or the Owner Participant pursuant
to Section 12.3 of the Lease, (iii) any insurance proceeds
payable to the Owner Trustee in its individual capacity or
to the Owner Participant, under any public liability
insurance maintained by Lessee pursuant to Section 12 of
the Lease or by any other Person, (iv) any rights of the
Owner Participant or the Owner Trustee in its individual
capacity to demand, collect, sue for, or otherwise receive
and enforce payment of the foregoing amounts and (v) the
respective rights of the Owner Trustee in its individual



capacity or the Owner Participant to the proceeds of the
foregoing.

"Excess Foreign Losses" shall have the meaning
specified in the Tax Indemnity Agreement.

"Fair Market Renewal Term" shall have the mean-
ing specified in Section 22.3 of the Lease.

"Fair Market Rental Value" or "Fair Market Sales
Value" with respect to any Unit of Equipment shall mean
the cash rent or cash price obtainable for such Unit in an
arm’s length lease or sale between an informed and willing
lessee or purchaser under no compulsion to lease or pur-
chase, as the case may be, and an informed and willing
lessor or seller, under no compulsion to lease or sell,
as the case may be, as the same shall be specified by
agreement between Lessor and Lessee (or Seller, in the
case of the exercise of a purchase option). Lessee, upon
delivering to Lessor its revocable notice of exercise of
its option to renew the Lease with respect to any Unit,
and the Seller, upon delivering to Lessor its revocable
notice of its exercise of its option to purchase any Unit,
shall in such notice set forth a rentdal value or purchase
price for such Unit or Units, as the case may be. If the
parties are unable to agree upon a Fair Market Rental
Value and/or a Fair Market Sales Value within 30 days
after delivery of the aforementioned notice by Lessee or
Seller, as the case may be, the purchase price of such
Unit or Units shall be determined by appraisal. Lessee
or Seller, as the case may be, will within 15 days after
such 30-day period provide Lessor the name of an appraiser
that would be satisfactory to Lessee or Seller, as the
case may be, and Lessor and Lessee or Seller, as the case
may be, will consult with the intent of selecting a mutu-
ally acceptable appraiser. If a mutually acceptable ap-
praiser is selected, the Fair Market Rental Value or the
Fair Market Sales Value, as the case may be, shall be de-
termined by such appraiser and Lessor and Lessee or Sell-
er, as the case may be, shall each bear one half of the
cost thereof. If Lessee or Seller, as the case may be,
and Lessor are unable to agree upon a single appraiser
within such 15-day period, Lessor will retain an appraiser
within 15 days. The appraiser selected by Lessee or
Seller, as the case may be, and the appraiser selected by
Lessor shall select a consensus appraiser within 30 days.
If the appraisers cannot agree on a consensus appraiser
within 30 days, the Fair Market Rental Value, and/or Fair




Market Value shall be determined by arbitration pursuant
to the commercial arbitration rules of the American Ar-
bitration Association and the cost of such determination
shall be borne equally by Lessee or Seller, as the case
may be, and Lessor, except that Lessee or Seller, as the
case may be, shall bear the cost of the appraiser selected
by Lessee or Seller, as the case may be, and Lessor shall
bear the cost of the appraiser selected by Lessor. If the
parties are able to agree upon a single appraiser or the
two appraisers are able to agree upon a consensus
appraiser, the single appraiser or the three appraisers,
as the case may be, shall within 30 days make a deter-
mination of such Fair Market Rental Value and/or Fair
Market Sales Value. If there shall be a panel of three
appraisers, the appraisal which differs most from the
other two appraisals with respect to Fair Market Rental
Value and Fair Market Sales Value, each considered
separately, shall be excluded and the remaining two ap-
praisals shall be averaged and such average shall con-
stitute the Fair Market Rental Value or Fair Market Value,
as appropriate. If there shall be a panel of three ap-
praisers, Lessee or Seller, as the case may be, shall bear
the cost of the appraiser selected by Lessee or Seller,
Lessor shall bear the cost of the appraiser selected by
Lessor, and Lessee or Seller, as the case may be, and
Lessor shall equally share the cost of the consensus
appraiser. If Lessee revokes its notice to renew the
lease or the Seller revokes its notice to purchase any
Unit, Lessee or Seller, as the case may be, will pay the
cost of the appraisal. If such appraisal is in connection
with the exercise of remedies set forth in Section 15 of
the Lease, Lessee shall pay the costs of such appraisal.

"Final Rent Payment Date" shall mean, for each
Unit, the last Rent Payment Date during the Basic Term
applicable to such Unit.

"Fixed Price Purchase Date" shall mean
September 26, 2007.

"Fixed Purchase Price" shall mean, with respect
to any Unit, the amount equal to the product of 54.49% and

the Equipment Cost for such Unit.

"Fixed Rate Renewal Term" shall have the meaning
specified in Section 22.2 of the Lease.



"Guarantor" shall mean Union Bank, a California
banking corporation.

"ICC" shall mean the Interstate Commerce Commis-
sion.

"Indemnified Person" shall have the meaning
specified in Section 7.2(b) of the Participation Agree-
ment.

"Indenture" or "Trust Indenture" shall mean the
Trust Indenture and Security Agreement (BN 1990-C), dated
as of September 14, 1990 between the Owner Trustee, in the
capacities described therein, and Indenture Trustee, as
amended, supplemented or otherwise modified from time to
time, including supplementation by each Indenture Supple-
ment pursuant thereto.

"Tndenture Default"” shall mean an Indenture
Event of Default or an event which with notice or the
lapse of time or both would become an Indenture Event of
Default.

"Indenture Estate" shall have the meaning speci-
fied in the Granting Clause of the Indenture.

"Indenture Event of Default" shall have the
meaning specified in Section 4.01 of the Indenture.

"Indenture Investment" shall mean any obligation
issued or guaranteed by the United States of America or
any of its agencies for the payment of which the full
faith and credit of the United States of America is
pledged.

"Indenture Supplement" shall mean the Indenture
Supplement dated a Closing Date, substantially in the form
of Exhibit A to the Indenture, between the Owner Trustee,
in the capacities described therein, and the Indenture
Trustee, covering the Units delivered on such Closing
Date.

"Indenture Trustee" shall mean The Connecticut
National Bank, a national banking association, as trustee
under the Indenture and its successors thereunder.



7

”y

"Indenture Trustee Agreements" shall mean the
Operative Agreements to which the Indenture Trustee is or

will be a party.

"Interchange Rules" shall mean the interchange
rules or supplements thereto of the Mechanical Division of
the Association of American Railroads, as the same may be
in effect form time to time.

"Interim Interest" shall have the meaning speci-
fied in Section 2.2(c) of the Participation Agreement.

"Interim Term" shall have the meaning specified
in Section 3.1 of the Lease.

"Investment Banker" shall mean an independent
investment banking institutions of national standing
appointed by Lessee.

"Late Rate" shall mean (a) for such period of
time as the Equipment Notes are outstanding, (i) with
respect to the portion of any payment of Rent that would
be required to be distributed to the holders of the Equip-
ment Notes pursuant to the terms of the Indenture, the
lesser of 2% over the Debt Rate and the maximum interest
rate from time to time permitted by law, and (ii) with
respect to the portion of any payment of Rent that would
be required to be distributed to Lessor pursuant to the
terms of the Indenture or would be payable directly to
Lessor, the Owner Participant or the Owner Trustee in its
individual capacity, the lesser of 2% over the Prime Rate
and the maximum interest rate from time to time permitted
by law, and (b) at any time thereafter, (i) with respect
to the portion of any payment of Rent that would be re-
quired to be distributed to any holders of Equipment Notes
pursuant to the terms of the Indenture solely in respect
of a payment of the principal of any Equipment Notes,
interest rates applicable to such Equipment Notes under
their terms and the terms of the Indenture, (ii) with
respect to the portion of any payment of Rent that would
be required to be distributed to Lessor pursuant to the
terms of the Indenture or would be payable directly to
Lessor, the Owner Participant or the Owner Trustee in its
individual capacity, the lesser of 2% over the Prime Rate
and the maximum interest rate from time to time permitted
by law, and (iii) with respect to the remaining portion of
any payment of Rent, zero.



"Lease" or "Lease Agreement" or "Equipment
Lease" shall mean the Equipment Lease Agreement
(BN 1990-C), relating to the Equipment, dated as of Sep-
tember 14, 1990, between the Owner Trustee, in the capaci-
ties described therein, as Lessor, and the Lessee as
amended, supplemented or otherwise modified from time to
time. The term "Lease" shall include each Lease Supple-
ment entered into pursuant to the terms of the Lease.

"lease Default" shall mean a Lease Event of
Default or an event which with notice or lapse of time or
both would become a Lease Event of Default.

"lease Event of Default" and "Event of Default"
shall mean an Event of Default under the Lease as speci-
fied in Section 14 thereof.

"Lease Supplement' shall mean a Lease Supplement
(BN 1990-C), dated a Closing Date, substantially in the
form of Exhibit A to the Lease, between the Lessor and the
Lessee, covering the Units delivered on such Closing Date.

"Lease Term" shall mean, with respect to any
Unit, the Interim Term applicable to such Unit, the Basic
Term applicable to such Unit and any Renewal Term ap-
plicable to such Unit then in effect.

"lessee" shall mean Burlington Northern Railroad
Company, a Delaware corporation, and any corporation which
succeeds thereto by merger or consolidation or which
acquires all or substantially all of the assets thereof.

"lLessee Agreements" shall mean the Operative
Agreements to which Lessee is a party.

"Lessor" shall have the meaning specified in the
recitals to the Lease.

"Lessor’s Liens" means any Lien affecting, on or
in respect of the Equipment, the Lease or the Trust Estate
arising as a result of (i) claims against or affecting
Lessor (in its individual capacity or as Owner Trustee)
or the Owner Participant, not related to the transactions
contemplated by the Lease or the Participation Agreement,
or (ii) acts or omissions of the Lessor (in its individual
capacity or as Owner Trustee) or the Owner Participant,
not related to the transactions contemplated by the lease
or the Participation Agreement, or not permitted under the
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Lease or under the Participation Agreement or in breach of
any covenant or agreement of such Person set forth in any
of the Operative Agreements, or (iii) taxes imposed
against the Lessor (in its individual capacity or as Owner
Trustee) or the Owner Participant or the Trust Estate
which are not indemnified against by the Lessee pursuant
to the Participation Agreement or under the Tax Indemnity
Agreement, or (iv) claims against the Lessor or the Owner
Participant arising out of the transfer (whether voluntary
or involuntary) of the Lessor (in its individual capacity
or as Owner Trustee) or the Owner Participant (without the
consent of the Lessee, the Indenture Trustee and the Loan
Participants) of all or any portion of their respective
interests in the Equipment, the Trust Estate or the Opera-
tive Agreements, other than a transfer pursuant to Sec-
tions 10, 11, 12 or 15 of the Lease or Section 9 of the
Participation Agreement.

"Lien" shall mean any mortgage, pledge, security
interest, lien, encumbrance, lease, exercise of rights,
claim, disposition of title or other charge of any kind on
property.

"lLoan Participant" shall mean and include each
registered holder from time to time of an Equipment Note
issued under the Indenture, including, so long as it holds
any Equipment Notes issued thereunder, the Pass Through
Trustee under any Pass Through Trust Agreement.

"Losses" shall have the meaning specified in the
Tax Indemnity Agreement.

"Majority In Interest" as of a particular date
of determination shall mean with respect to any action or
decision of the holders of the Equipment Notes, the hold-
ers of more than 50% in aggregate principal unpaid amount
of the Equipment Notes, if any, then outstanding which are
affected by such decision or action, excluding any Equip-
ment Notes held by the Owner Participant or an Affiliate
of the Owner Participant.

"Make-Whole Amount" shall mean, with respect to
the principal amount of Equipment Note to be prepaid on
any prepayment date, the amount which the Investment
Banker determines as of the third Business Day prior to
such prepayment date to equal the product obtained by
multiplying (a) the excess, if any, of (i) the sum of the
present values of all the remaining scheduled payments of
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principal and interest from the prepayment date to matu-
rity of such Equipment Note, discounted semi- annually on
each March 26 and September 26 at a rate equal to the
Treasury Rate, based on a 360-day year of twelve 30-day
months, over (ii) the aggregate unpaid principal amount of
such Equipment Note plus any accrued but unpaid interest
thereon by (b) a fraction the numerator of which shall be
the principal amount of such Equipment Note to be prepaid
on such prepayment date and the denominator of which shall
be the aggregate unpaid principal amount of such Equipment
Note; provided that the aggregate unpaid principal amount
of such Equipment Note for the purposes of clause (a) (ii)
and (b) of this definition shall be determined after
deducting the principal installment, if any, due on such
prepayment date.

"Modification" shall have the meaning specified
in Section 9.2 of the Lease.

"Net Economic Return" shall mean both the ag-
gregate after-tax cash flow and the after-tax book yield
expected by the original Owner Participant with respect to
the Equipment, utilizing the multiple investment sinking
fund method of analysis and the same assumptions as used
by such Owner Participant (including the Tax Assumptions
set forth in Section 1 of the Tax Indemnity Agreement) in
making the original computations upon which its evaluation
of its investment in the Equipment was based.

"Non~Severable Modification" shall mean any
Modification that is not readily removable without causing
material damage to the Equipment or any Unit.

"Oofficer’s Certificate" shall mean a certificate
signed (i) in the case of a corporation by the President,
any Vice President, the Treasurer, an Assistant Treasurer,
the Secretary or an Assistant Secretary of such corpora-
tion, (ii) in the case of a partnership by the Chairman of
the Board, the President or any Vice President, the Trea-
surer or an Assistant Treasurer of a corporate general
partner, and (iii) in the case of a commercial bank or
trust company, the Chairman or Vice Chairman of the Execu-
tive Committee or the Treasurer, any Trust Officer, any
Vice President, any Executive or Senior or Second or
Assistant Vice President, or any other officer or assis-
tant officer customarily performing the functions similar
to those performed by the persons who at the time shall be
such officers, or to whom any corporate trust matter is
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referred because of his knowledge of and familiarity with
the particular subject.

"Operative Agreements" shall mean the Participa-
tion Agreement, the Bill of Sale, the Trust Agreement,
the Pass Through Trust Agreements, the Equipment Notes,
the Assignment of Warranties, the Lease, each Lease Sup-
plement, the Indenture, each Indenture Supplement and the
Tax Indemnity Agreement.

"Oother Equipment Notes" shall mean the equipment
notes issued under the Trust Indenture and Security Agree-
ment (BN 1990-A), dated as of September 14, 1990, between
The Connecticut National Bank and the Owner Trustee, the
Trust Indenture and Security Agreement (BN 1990-B), dated
as of September 14, 1990, between The Connecticut National
Bank and the Owner Trustee, the Trust Indenture and Secu-
rity Agreement (BN 1990-D), dated as of September 14,
1990, between The Connecticut National Bank and the Owner
Trustee, the Trust Indenture and Security Agreement (BN
1990-E), dated as of September 14, 1990, between The
Connecticut National Bank and the Owner Trustee, the Trust
Indenture and Security Agreement (BN 1990-F), dated as of
September 14, 1990, between The Connecticut National Bank
and the Owner Trustee and the Trust Indenture and Security
Agreement (BN 1990~G), dated as of September 14, 1990,
between The Connecticut National Bank and the Owner Trust-
ee.

"Overdue Rate" shall mean an annual rate of the
lesser of Prime Rate plus 5% and the highest rate permit-
ted by applicable law, in either case, computed on the
basis of a 365 day year for the actual number of days
elapsed.

"owner Participant" shall mean Unionbanc
Leasing Corporation, a California corporation, and its
permitted successors and assigns.

"owner Participant Agreements" shall mean the
Operative Agreements to which the Owner Participant is or

will be a party.
"Owner Participant Guaranty" shall mean the

Guaranty of Obligations (BN 1990-C), dated as of Septem~
ber 14, 1990, by the Guarantor as named therein.
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"Owner Trustee" shall mean Wilmington Trust
Company, a Delaware banking corporation, not in its in-
dividual capacity but solely as Owner Trustee under the
Trust Agreement and its successors thereunder.

"Owner Trustee Agreements" shall mean the Opera-
tive Agreements to which the Owner Trustee, either in its
individual or fiduciary capacity, is or will be a party.

"pParticipants" shall mean the Loan Participants
and the Owner Participant.

"Participation Agreement" shall mean the Par-
ticipation Agreement (BN 1990-C) dated as of September 14,
1990, among the Lessee, the Seller, the Participants, the
Owner Trustee and the Indenture Trustee.

"Pass Through Certificates" shall mean any of
the Pass Through Certificates issued pursuant to any of
the Pass Through Trust Agreements.

"Pass Through Trust Agreement” shall mean each
of the two separate Pass Through Trust Agreements, dated
as of September 14, 1990, between the Lessee and the Pass
Through Trustee.

"pass Through Trustee" shall mean The Connec-
ticut National Bank, a national association, in its capac-
ity as trustee under each Pass Through Trust Agreement,
and each other person which may from time to time be
acting as successor trustee under any such Pass Through
Trust Agreement.

"Permitted Investments" shall mean (i) direct

obligations of the United States of America and agencies
thereof for which the full faith and credit of the United
States is pledged, (ii) obligations fully guaranteed by
the United States of America, (iii) certificates of depos-
it issued by, or bankers’ acceptances of, or time deposits
with, any bank, trust company or national banking associa-
tion incorporated or doing business under the laws of the
United States of America or one of the States thereof
having combined capital and surplus and retained earnings
of at least $500,000,000 (including the Indenture Trustee
and the Owner Trustee if such conditions are met),

(iv) commercial paper of companies, banks, trust companies
or national banking associations incorporated or doing
business under the laws of the United States of America or
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one of the States thereof and in each case having a rating
assigned to such commercial paper by Standard & Poor’s
Corporation or Moody’s Investor’s Service, Inc. (or, if
neither such organization shall rate such commercial paper
at any time, by any nationally recognized rating organiza-
tion in the United States of America) equal to the highest
rating assigned by such organization, and (¥) purchase
agreements with any financial institution having a com-
bined capital and surplus of at least $750,000,000 fully
collateralized by obligations of the type described in
clauses (i) through (iv) above; provided that if all of
the above investments are unavailable, the entire amount
to be invested may be used to purchase Federal Funds from
an entity described in (iii) above; and provided further
that no investment shall be eligible as a "Permitted
Investment" unless the final maturity or date of return of
such investment is 180 days or less from the date of
purchase thereof.

"Permitted Liens" with respect to the Equipment
and each Unit thereof, shall mean: (1) the interests of
the Lessee and the Owner Trustee under the Lease and the
Lease Supplements; (ii) the interest of the Lessee and any
sublessee as provided in any sublease permitted pursuant
to Section 8.3 of the Lease; (iii) any Liens thereon for
taxes, assessments, levies, fees and other governmental
and similar charges not due and payable or the amount or
validity of which is being contested in good faith by
appropriate proceedings so long as there exists no
material risk of sale, forfeiture, loss, or loss of use of
any Unit or any interest therein; (iv) any Liens of me-
chanics, suppliers, materialmen, laborers, employees,
repairmen and other like Liens arising in the ordinary
course of Lessee’s (or if a sublease is then in effect,
any sublessee’s) business securing obligations which are
not due and payable or the amount or validity of which is
being contested so long as there exists no material risk
of sale, forfeiture, loss, or loss of use of any Unit;

(v) the Lien and security interest granted to the Inden-
ture Trustee under and pursuant to the Indenture, and the
respective rights of the Loan Participants, the Indenture
Trustee, the Owner Participant and the Owner Trustee under
the Operative Agreements; (vi) Liens arising out of any
judgment or award against the Lessee (or any sublessee
permitted pursuant to Section 8.3 of the Lease) with
respect to which an appeal or proceeding for review is
being presented in good faith and with respect to which
there shall have been secured a stay of execution pending
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"Renewal Term Commencement Date" shall mean the
first day following the end of the Basic Term or the
immediately preceding Renewal Term if a renewal has been
effected.

"Rent" shall mean all Basic Rent and Supplemen-
tal Rent.

"Rent Payment Date'" or "Payment Date" shall mean
each March 26 and September 26 of each year occurring

during the Lease Term, provided that if any such date
shall not be a Business Day, then "Rent Payment Date" or
"Payment Date" shall mean the next succeeding Business
Day.

"Replacement Unit" shall mean a locomotive which
shall have been leased under the Lease pursuant to Sec-
tion 11.4 of the Lease.

"Required Modification" shall have the meaning
specified in Section 9.1 of the Lease.

"Responsible Officer”" shall mean, with respect
to the subject matter of any covenant, agreement or obli-
gation of any party contained in any Operative Agreement,
the President, or any Vice President, Assistant Vice
President, Treasurer, Assistant Treasurer or other of-
ficer, who in the normal performance of his operational
responsibility would have knowledge of such matters and
the requirements with respect thereto.

"Security" shall have the same meaning as in
Section 2(1) of the Securities Act of 1933, as amended.

"Seller" shall mean BN Leasing Corporation, a
Delaware corporation, and its successors and assigns.

"Series" shall mean one of the two series of
Equipment Notes described in Section 2.02 of the Inden-
ture.

"Severable Modification” shall mean any Modifi-
cation that is readily removable without causing material

damage to the Equipment or any Unit.
"Scheduled Closing Date" shall have the meaning

specified in Section 2.7 of the Participation Agreement.
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